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CURRENT TOPICS 


Legal Aid Scheme: Details of Deferment 

THE SOLICITOR-GENERAL has now given details, in a 
Parliamentary answer on 31st October, of those parts of the 
Legal Aid scheme whose operation is to be deferred as part 
of the national economies. Briefly, they are the provisions 
in Pt. 1 of the Act providing for legal advice and for legal 
aid in proceedings commenced in courts other than the 
Supreme Court, and the whole of Pt. II. This elearly means 
the pigeon-holing for the time being of much of the pre- 
paratory work already done by The Law Society in con- 
nection with Pt. I, and in many respects a new beginning 
must now be made with plans for bringing into effect the 
truncated scheme. It is too early as yet to say whether 
it will be possible to introduce the provisions relating to 
legal aid in Supreme Court proceedings by 1st July, 1950, 
as originally planned, and the Solicitor-General wisely declined 
to prophesy, although he did point out that in the new cir- 
cumstances it might even prove possible to advance the date. 
What. is certain is that, the provisions for legal advice having 
been postponed indefinitely, the existing need for Poor 
Man’s Lawyer facilities and other voluntary schemes for 
giving legal assistance to those who cannot afford to obtain 
advice through normal channels will continue longer than had 
been expected. There can be no doubt that the enforced 
prolongation of the opportunity for voluntary work of this 
nature will meet a ready response from the profession. 


Appointments under the Legal Aid Scheme 


A QUESTION asked in the House of Commons on 24th October 
relating to recruitment of staff in connection with the Legal 
Aid scheme is of interest to solicitors. Mr. D. Jones asked 
the “Attorney-General ‘‘ whether he is aware that The Law 
Society are declining to accept applications for posts as area 
secretaries under the Legal Aid and Advice Act from duly 
qualified solicitors, simply because they are not members of 
The Law Society ; and whether he will take steps to see that 
every technically qualified person is permitted to submit an 
application and have it duly considered for these posts, 
which are in the main remunerated from public funds.’’ Ina 
written reply the Sortcrror-GENERAL stated that he was 
aware that The Law Society “ require that applicants for 
the posts in question on the staff of The Law Society must be 
members of The Law Society.” ‘He recalled that responsibility 
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for administering the relevant part of the Legal Aid 
scheme is placed by the Act upon The Law Society under thie 
general guidance of the Lord Chancellor, and stated that the 
Lord Chancellor was of opinion “ that the manner in which 
The Law Society fill these particular appointments is one 
for the discretion of The Law Society and that it would not 
be appropriate for him to intervene.” Technically, no doubt, 
this is a complete answer to the criticism implied in_ the 
question: but it may not be without significance that the 
Act itself (s. 8 (4)) specifically provides that non-member 
solicitors shall be eligible to sit on the administrative 
committee to be set up under the scheme, and for the 
payment of fees and allowances to them. 


Solicitors’ Charges 

A NUMBER of readers have challenged the statement ol 
Solicitors,’’ writing in defence of solicitors’ conveyancing 
charges in a suburban newspaper, which we quoted last weck 
under the above heading. “‘ Solicitors’? are reported to 
have said that ‘‘ where the same solicitor acts for both parties 
he does not obtain double fees... but only the scale charge, 
plus 50 per cent., which is either divided equally between the 
vendor and purchaser or the half scale is charged against the 
purchaser.”” Although such a charge is often made ex gratia, 
our correspondents point out that there is no authority in 
the Solicitors’ Remuneration Orders for this practice and that 
in fact an Opinion of the Council of The Law Society of 
19th April, 1937 (Law Soctety’s Digest, para. 572, p. 208), 
has laid down that “a solicitor acting for both vendor and 
purchaser of real estate is entitled (on the assumption that 
he has done substantially all the work which is contemplated 
by the Solicitors’ Remuneration Orders) to charge the full 
deducing scale prescribed by the Orders to the vendor and 
the full investigating scale to the purchaser.” The rules of 
the South Western Law Societies—which have been adopted 
by 90 per cent. of provincial societies—provide that “ where 
the same solicitor acts for both a vendor and a purchaser 
he shall charge not less than the minimum fee to each,” but 
these rules are not, of course, applicable in| London and 
the suburbs, of which, presumably, “ Solicitors ’’ were 
writing. It would be interesting to know how widespread 
is the practice of making such a concession when acting for 
both parties. 
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OS4 THE 
Legitimacy Law 

Two blots on the matrimonial law of this country will be 
removed as a result of a new clause and an amendment in the 
Law Reform (Miscellaneous Provisions) Bill, both moved by 
LorpD LLEWELLIN on the Committee stage of the Bill in the 
House of Lords on 27th October. The new clause, which 
was read a second time and added tothe Bill, provides that 
where a decree of nullity was granted in respect of a voidable 
marriage any child who would have been the legitimate child 
of the parties to the marriage if it had been dissolved instead 
of being annulled on the date of the decree should be deemed 
to be their legitimate child, notwithstanding the annulment. 
The amendment repeals the rule in Russell v. Russell {1924} 
A.C. 687 not merely in cases of divorce or nullity, but in all 
cases. There can hardly be a dissentient from the conclusion, 
after a quarter of a century’s experience of the application of 
this rule, that, as both Lorp MERkIMAN and the Lorp 
CHANCELLOR said, the rule has proved a nuisance. In its 
earliest and strictest application many divorces were refused 
in otherwise proper cases, and there can be no doubt that the 
difficulty or impossibility of obtaining aliunde evidence of 
non-access has frequently been a source of hardship to 
innocent parties. 


Town Clerks’ Salaries 

SALARY scales for more than 1,400 town clerks have been 
agreed by local authorities. There have hitherto been no 
regular scales, and town clerks have been paid according to 
the discretion of individual councils. The scale lays down 
rates according to population and provides two ranges. 
According to a Press announcement on 28th October, salaries 
will range from £500 to £650 per annum for a clerkship where 
the population is under 5,000. Where the population is 
20,000 to 30,000 the scale varies from £1,150 to £1,250. The 
salary where the population is from 400,000 to 600,000 
ranges from 43,000 to £3,250 per annum. 


Freedom under the Law 

Lorp Justice DENNING has placed in his debt all peoples 
governed by laws deriving from our common law_ by 
crystallising the existing freedoms which are the heritage of 
the laws under which we live. In the third of his lectures on 
‘Freedom under the Law,’’ which he gave on 26th October, he 
spoke of the freedoms to contract and to own property, and 
said that the judges of the nineteenth century decided that 
owners of property could use it as they wished, even if it 
meant injuring others. Referring to the Crown Proceedings 
Act, 1947, he said that if doctors and dentists under the 
national health service injured their patients through negligence 
the State would be liable to pay damages. Regarding the 
numerous administrative tribunals, Lord Justice Denning 
said that there was no need for the ordinary courts to be 
jealous of them, but that if it was vital for the ordinary courts 
to be independent of the executive, it was even more vital 
for the tribunals and more difficult to attain. On the whole 
they did their work well. It was, however, important that 
proper standards were maintained and that Govern- 
ment departments did not lay down the law to them. 
Uniformity of decision by such means would be achieved at 
too high a price. The law to be applied should be laid down 
by a superior court and not by a Government department. 
independence could be secured by giving a right of appeal 
on a point of law to a superior court which was known to be 
independent. 

Correction 

IN our report of the Final Plenary Session of The Law 
Society's Provincial Meeting at Blackpool (ante, p. 631), 
it was stated that a resolution was passed that a special 
committee be appointed to consider the Town and Country 
Planning Act and to make recommendations, and this state- 
ment was also made in a “‘ Current Topic ”’ in the same issue 
(ante, p. 619). We are informed by The Law Society that, 
although such a resolution was suggested, it was not in 
fact passed. 
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Recent Decisions 


In O'Neill v. O'Neill, on 17th October (The Times, 18th 
October), the Court of Appeal (BUCKNILL, COHEN and 
AsguitH, L.JJ.) held that s. 31 (1) (e) of the Supreme Court 
of Judicature (Consolidation) Act, 1925, which prevents an 
appeal from lying from an order absolute for dissolution 
or nullity of marriage in favour of any party who, having had 
time and opportunity to appeal from the decree nist on 
which the order was founded, has not appealed, does not 
prevent the court from granting an extension of time in 
which the co-respondent in a divorce case might enter notice 
of appeal in an award of damages made against him, because 
a claim for such damages was an independent proceeding 
and not ancillary to a divorce petition (W. v. W. and D. [1948 
P. 157). 

In the Court of Criminal Appeal, on 18th October (The 
Times, 19th October), the Lorp CHIEF JUSTICE made a 
statement on the subject of sentences for preventive detention, 
to the effect that, in the opinion of the court (the Lorb CHIEF 
Justice, CROOM-JOHNSON and LywnskEy, JJ.), it was 
not the intention of the Criminal Justice Act, 1948, to substi- 
tute preventive detention for the old penal servitude. 
Preventive detention should be awarded only in cases where, 
before that Act, there would probably have been a charge and 
finding that the prisoner was a habitual criminal, and pro- 
longed detention was necessary for the protection of the 
public. Where it was given it ought to be for a long period. 

In Mitchell v. Barnes and Same v. Allen, on 20th October 
(The Times, 21st October), the Court of Appeal (the MASTER 
OF THE ROLLS, DENNING, L.J., and Hopson, J.) held that 
where a house was let at £80 a year in 1929 and was, in 1946, 
converted into two flats which were then let at £156 per annum 
and £130 per annum, the original rent did not cease to be 
applicable and was apportionable, provided that the effect 
of the structural alterations was not to turn the original 
dwelling-house into two new dwelling-houses and alter the 
identity of the original house. This was a question of degre 
and of fact. 

On 20th October (Lhe Times, 21st October), VAtsry, J., 
held, on a summons in a debenture-holders’ action, that 
s. 372 (2) of the Companies Act, 1948, had no retrospective 
operation and that the position of receivers appointed before 
Ist July, 1948, when the Act came into operation, was not 
thereby affected, nor their duties increased. They were not, 
therefore, bound to send to the company, to the trustees of 
the deed and debenture-stockholders, an abstract of their 
receipts and payments. 

In Re Kellner’s Will Trusts ; Blundell v. Board of Governors 
of the Royal Cancer Hospital, on 25th October, 1949 (The Times, 
26th October, 1949), the Court of Appeal (the MASTER OF TH! 
ROLLS, SOMERVELL, L.J., and VAisEy, J.) held on appeal 
from a judgment of Harman, J., that where a testator left 
funds to a hospital and died on 23rd June, 1948, her will 
being proved on 31st July, 1948, after the National Health 
Service Act, 1946, came into force, it was incorrect to hold, 
as Harman, J., had held, that the hospital had ceased to exist 
by reason of that Act, because the Minister had not exercised 
his powers under s. 77 (1) to alter, amend or repeal its charter, 
which had been granted in 1910, and it had not therefore been 
dissolved. The court further held that the case was precisely 
covered by s. 60, and that the right order must be that, the 
trustees must apply the trust property for the purpose ot 
making payments, whether of capital or of income, to the 
board of governors of the hospital in accordance with 
s. 60 (1) (a). 

In a case in the King’s Bench Division, on 27th October 
(The Times, 28th October), CAsseELs, J., in giving judgment 
for the plaintiff with costs, directed that the costs should not 
include costs beyond those for a five hours’ hearing, because 
the case, although placed in the short non-jury list, had lasted 
three days. The plaintiff's solicitors gave the estimate of 
length, and Cassels, J., said that there must be co-operation 
between solicitors and court officials. 
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PROVOCATION IN MURDER CASES 


It had been generally thought that, whilst the sudden 
discovery by a husband of his wife in the act of adultery 
reduces the killing of his wife or the adulterer to manslaughter, 
this was not so in the case of a man and woman not being 
husband and wife although living together as such. At 
Wilts Assizes on 14th October, in the case of R. v. Harris, 
Byrne, J., allowed the question of provocation to be left to 
the jury where Harris, finding his fiancee and mistress in 
the act of having intercourse with another man, drew a 
knife and killed him. The jury acquitted Harris of murder 
on account of provocation and found him guilty of man- 
slaughter. He was sentenced to seven years’ imprisonment. 

The reported cases do not include any on all fours with 
this decision. 

In R. v. Palmer (1913), 8 Cr. App. R. 207, it was held 
that the provocation which in the case of a wife was formerly 
admitted (this has been overruled in Holmes v. D.P.P. (1946), 
31 Cr. App. R. 123) as an exception to the general rule that 
provocative words cannot reduce murder to manslaughter 
was not to be admitted in the case of another woman. In 
this case Palmer cut the throat of a girl with whom he was 
on affectionate terms, the defence being provocation on 
account of the girl having told him that she had had inter- 
course with another man. He was convicted of murder. 
In the course of his judgment at the appeal (which was 
dismissed) Channell, J., said ‘‘. . . supposing the girl had 
been found by appellant in the act of connection with another 
man, there is no authority that that would be sufficient to 
reduce the crime to manslaughter.” 

The headnote to R. v. Greening (1913), 9 Cr. App. R. 105, 
reads as follows: ‘‘ The law as to provocation sufficient 
to reduce homicide to manslaughter is not the same in the 


case of unmarried as of married persons.’’ In this case 
Greening shot at and killed the woman with whom he had 
been living as his wife for two months when he found her 
drunk in a house of ill-fame. The defence was that this was 
sufficient provocation to reduce the crime to manslaughter, 
but the judge laid down as a matter of law that there was no 
evidence before the jury which would “‘ justify ’’ the conduct 
of Greening. He was convicted of murder. When dismissing 
the appeal, Bray, J., said: ‘‘ It is a grave offence against the 
husband for the wife to commit adultery, but there is no 
such offence when a man is living with another woman . . .” 

Lord Simon, in the House of Lords, when dismissing the 
appeal in the case of Holmes v. D.P.P. (1946), 31 Cr. App. R. 
123 (the facts of which are immaterial here), pronounced 
on the more general questions of law and principle discussed 
in the course of the argument and, inter alia, said as regards 
provocation: ‘‘ Only one very special exception has been 
recognised—namely, the actual finding of a spouse in the 
act of adultery ... But it has been rightly laid down that 
the exception cannot be extended.” 

In the Supplement to Archbold, p. 44, it is stated: ‘‘ Nor 
can sufficient provocation be afforded by the immoral conduct 
of the person to whom the prisoner is engaged to be married 
—R. v. Palmer.” 

From the foregoing it seems clear that a large body of 
opinion held that where a deadly weapon was used the 
finding by a man of his fiancee or mistress in the act of having 
intercourse with another man was not provocation sufficient 
in law to reduce murder to manslaughter. Now, however, 
Byrne, J., by leaving the question to the jury in the case of 
R. v. Harris, has rejected this view. 
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REVOCATION AND MODIFICATION OF PLANNING 
PERMISSIONS—III 


EFFECT ON BUILDERS’ LAND 


In an article at 93 Sor. J. 556 the financial effect on builders’ 
near-ripe land of an order made by a local planning authority 
and confirmed by the Minister of Town and Country Planning 
under s. 21 of the Town and County Planning Act, 1947, 
revoking a planning permission was considered. We referred 
to the announcement by the Central Land Board in their 
pamphlet House 2 (Revised) that owners of single house plots 
entitled to preferential treatment out of the £300,000,000 fund 
would not lose this treatment if their permission to build was 
revoked by a s. 21 order, but pointed out that no similar 
arrangements had, however, been announced for other 
preferential cases, e.g., builders’ near-ripe land, and builders 
might therefore be seriously prejudiced. It was further 
pointed out that owners of land which satisfied the conditions 
for a ripe land certificate under s. 80 might also be most 
seriously prejudiced, because the Minister was not required 
to issue a s. 80 certificate where the relevant planning 
permission was revoked, and, under present arrangements, no 
preferential treatment would be given. 


Some correspondents have since been good enough to 
forward correspondence which they have had with the Board 
relating to a case where they contended that land should not 
be rejected for builders’ near-ripe treatment merely because 
owing to a change of planning proposals after the appointed 
day it could not be developed. The Board accepted this 
contention. 

In the case of our correspondents, no question of revocation 
arose because their clients never held a planning permission, 
but the position was that, whereas the pre-appointed day 
interim development authority would probably have granted 
permission had application been made to them, the post- 
appointed day local planning authority are understood not to 
be prepared to grant planning permission. It has, however, 


since been made clear in connection with another case, where 
revocation proceedings are in train, that land eligible for 
builders’ near-ripe treatment will not lose its preferential 
status on account of revocation of a planning permission 
affecting it. This should be a help both to builders and local 
planning authorities, as it may avoid in many cases the 
necessity for builders to oppose revocatiorf orders. 

In some cases, builders may find it convenient to claim for 
inclusion, as part of their near-ripe ration, of land which has 
been sterilised for building purposes when they would not 
otherwise have done so, since, being so sterilised, it may be 
of less value in their hands than other land, and by including 
it in the ration they will make certain of recovering 
substantially its development value. In this connection, 
however, it is important to remember that the Board, as they 
pointed out in our correspondents’ case, regard it as an 
essential condition that the land selected for near-ripe 
treatment should follow the natural course of development 
within the area of land held by the claimant. The final 
selection of the land for inclusion in the ration, irrespective 
of any question of sterilisation, may not be an easy matter, 
and our correspondents say that it is now apparently the 
general practice for builders to include the whole of their 
land in their near-ripe claims, even though it substantially 
exceeds their ration, leaving the final selection of the ration 
to be made at a later date by a process of weeding out. 


Presumably the reason why the Central Land Board have 
not thought it necessary to make any general statement as 
to the effect of revocation of a planning permission on 
builders’ near-ripe land, as distinguished from its effect on 
single plot owners, is that, whereas in the latter case itis a 
condition of preferential treatment that the owner starts to 
build a house on his plot before 1st January, 1953, which, of 
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course, he cannot do if his permission is revoked, no similar 
condition as to development taking place before a fixed date 
attaches to builders’ near-ripe land. 

Although the position as regards builders’ near-ripe land 
itself seems satisfactory, nothing appears yet to have been 
announced as to any preferential treatment for owners of 
land qualified for a s. 80 ripe-land certificate, but who do not 
receive a certificate owing to a revocation order. So far as 
such an owner can claim preferential treatment for the land 
concerned as a single house plot or as builders’ near-ripe land, 
he will not be prejudiced, but this leaves cases where serious 
financial hardship may arise, e.g.— 


THE REQUISITIONING 


‘“ To REQUISITION ” is defined in s. 17 (1) of the Compensation 
(Defence) Act, 1939, as “‘ to take possession of the property 
or require the property to be placed at the disposal of the 
requisitioning authority.” It is the seizure of property for a 
period of limited, though uncertain, duration, and is by this 
distinguished from “‘ acquisition.” 

Requisitioning is thus at once seen to be one of the ancient 
prerogative powers of the Crown, but it will be recalled that 
Attorney-General v. De Keyser’s Royal Hotel [1920] A.C. 508 
decided that where statutory provision has been made for 
the exercise of prerogative powers, then those powers must 
be exercised under the statute. The statute which controls 
the requisitioning power is the Emergency Powers (Defence) 
Act, 1939, s. 1 (1) of which provides that His Majesty may 
make such regulations “as appear to him to be necessary 
and expedient...for maintaining supplies and _ services 
essential to the community.” Section 1 (2) provides that 
such regulations may “authorise the taking of possession 
or control on behalf of His Majesty of any property or under- 
taking.” The regulations which were made under this 
Act are the Defence (General) Regulations, 1939, reg. 51 (1) 
of which reads: “A competent authority, if it appears 
to that authority to be necessary or expedient... for main- 
taining supplies and services essential to the community, 
may take possession of any land, and may give such directions 
as appear to the competent authority to be necessary or 
expedient in connection with the taking of possession of that 
land.”’ ‘‘ A competent authority ”’ is defined as a Secretary 
of State and certain Ministers, and for present purposes 
the competent authority is in fact the Minister of Health. 

sy s. 1 (1) of the Supplies and Services (Transitional 
Provisions) Act, 1945, the Crown is enabled to direct that 
the Defence (General) Regulations shall continue to be 
effective if “it appears to His Majesty to be necessary or 
expedient that any Defence Regulation...should have 
effect for the purpose of so maintaining, controlling and 
regulating supplies and services as: (a) to secure a sufficiency 
of those essential to the well-being of the community...” 

This, again, has been extended by s. 1 (1) of the Supplies 
and Services (Extended Purposes) Act, 1947, so as to be 
applicable to certain additional purposes, including 
“(c) generally for ensuring that the whole resources of the 
community are available for use, and are used, in a manner 
best calculated to serve the interests of the community.” 

That is the genesis of the requisitioning power, and by 
reg. 51 (4) it is provided that “a competent authority may, 
to such extent and subject to such restrictions as it thinks 
proper, delegate all or any of its functions under paragraphs (1) 
to (3) of this regulation to any specified persons or class of 
persons.”’ In fact the Minister did delegate the requisitioning 
power, subject to certain limitations, to the clerks of local 
authorities, but this delegation ceased from 30th June, 1948, 
since when, in the case of a proposed requisition, application 
must be made to the Principal Housing Officer of the Ministry 
of Health. 

As might be expected, the point has been taken that 
the requisitioning of houses is not within the terms of the 
1945 Act, but in Blackpool Corporation v. Locker [1948] 
1 K.B. 349 [discussed at 92 Sor. J. 118], provision of 
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(1) the case of an owner, not a builder, who owns three 
or four house plots on one of which he intended to build 
and the others of which he intends to sell ; 

(2) a builder, part of whose land is qualified for a s. 80 
certificate, has already exhausted his near-ripe ration with 
other land, and therefore will not be entitled to near-ripe 
treatment for his s. 80 land if he does not receive a 
certificate. 

In such cases it would be fair and in the interests of both 
owner and local planning authority that the former should 
receive from the {£300,000,000 fund the whole of the 
development value of his land. R.N.D.H. 


OF DWELLING-HOUSES 


house accommodation for the inadequately housed was 
held within the terms “supplies and services.” It may 
here be conveniently observed that the sub-delegated legisla- 
tion which governs both requisitioning and de-requisitioning 
is contained largely in Ministry of Health circulars. Some of 
these may be found in the supplement to Lumley’s Public 
Health or in Knight’s Local Government and Magisterial 
Reports, but by no means all of them. Scott, L.J., pointed 
out in Blackpool Corporation v. Locker that the fact that 
all such circulars are not published and consequently cannot 
be consulted by the subject’s legal advisers is a grave infringe- 
ment of the rule of law, and “ John Citizen may remain 
in complete ignorance of what rights over him and his property 
have been secretly conferred by the Minister on some authority 
or other ’’ [see also hereon, 92 Sor. J. 118, 160). Furthermore, 
Streatfeild, J., said in Patchett v. Leathem (1948), 65 T.L.R. 69 : 
“‘ This type of legislation is at least four times cursed. First, 
it has seen neither House of Parliament; secondly, it is 
unpublished and is inaccessible even to those whose valuable 
rights of property may be affected ; thirdly, it is a jumble of 
provisions, legislative, administrative, or directive in 
character,and sometimes difficult to disentangle one from the 
other; and, fourthly, it is expressed not in the precise 
language of an Act of Parliament or an Order in Council, 
but in the more colloquial language of correspondence, which is 
not always susceptible to the ordinary canons of construction.”’ 

Regulation 51 contains a ‘“‘ complete code ”’ in itself and is 
not subject to any earlier legislation affecting requisitioning 
practice (Ouardi Kavala, Ltd. v. Grigg [1945] K.B. 157), and 
since the regulation simply says: ‘a competent authority 
may take possession,”’ it follows that “‘ in order to exercise the 
requisitioning powers conferred by the regulation no notice is 
necessary at all, afid hence the question of the goodness or 
badness of a notice does not in truth arise” (per 
Greene, M.R., in Carltona, Lid. v. Commissioners of Works 
[1943] 2 All E.R. 560, at p. 562). In this case, however, a 
“competent authority ” was itself exercising the power, and 
the position is different if that authority delegates the power 
subject to conditions, for then all the conditions must be 
observed or the exercise is ultra vires (see Blackpool Corporation 
v. Locker, supra, where the requisition was invalid because 
it did not exclude chattels in the house and the circular (2845) 
states : ‘‘ No chattels ...may be requisitioned ’’ and requires 
that the owner be directed to remove the chattels). Other 
grounds on which a requisition by the clerk of a council 
might be invalid are that notice was not served on the owner 
(Patchett v. Leathem, supra) or not served on an occupying 
tenant (Poplar Borough Council v. Freedman (1947), Estates 
Gazette Digest 178) or because it is not a requisition of « 
part of a house which is self-contained (7bid.). 

The question of when requisitioning takes place is often 
of importance in deciding whether or no a vendor of property 
is able to complete “ with vacant possession.’’ Since no 
notice is required from a ‘‘ competent authority ”’ (as distinct 
from the clerk of a local authority), requisitioning by such takes 
place as soon as an indication is received of the intention to 
take possession, if one be given—there is no need for the 
competent authority actually to enter into possession (James 
Macara, Ltd. v. Barclay {1945| K.B. 148). Furthermore, a 
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notice of requisition given by the clerk of a council does not 
need to be registered under the Land Charges Act, 1925, s. 10 
(1), in order to prevent its being void against a purchaser of 
the land, for the words “right or privilege over or affecting 
land” are construed ejusdem generis with the word ‘‘easement”’ 
and hence do not cover the rights resulting from an exercise of 
requisitioning powers (Lewisham Borough Council v. Maloney 
(1947), 91 Sor. J. 368). 

Leases are not terminated by the premises the subject-matter 
thereof being requisitioned, for the doctrine of frustration of 
contract does not apply to a contract which creates a demise 
of land, neither is a requisition an eviction by title para- 
mount, and hence the tenant remains liable for the rent 
(Whitehall Court, Ltd. v. Ettlinger [1920] 1 K.B. 680). He is 
entitled to compensation, however, under s. 2 (1) (a) of the 
Compensation (Defence) Act, 1939, estimated on the basis 
of the reasonable rent payable by a tenant in occupation 
during the period of requisition plus a sum equal to the cost 
of making good any damage done during the period. An 
owner is similarly entitled to compensation if he was entitled 
to occupy at the date of the requisition. In certain circum- 
stances a tenant whose land or premises are requisitioned 
can disclaim the lease (Landlord and Tenant (Requisitioned 
Land) Act, 1942); provision is also made in the Landlord 
and Tenant (Requisitioned Land) Act, 1944, for the modi- 
fication of a tenant’s obligations to repair under repairing 
covenants in respect of damage occurring during a requisition. 

A further question is whether the compensation moneys 
paid in respect of requisitioned premises should be regarded 
as profits of the premises for income tax purposes under 
Sched. D, or whether they should be assessed only in respect 
of the excess of such sums over the amount of the Sched. A 
assessment. The Court of Appeal held, in J.R.C. v. Buxton 
Palace Hotel, Ltd, (1943), Estates Gazette Digest 123, that the 
Crown was deemed to be the tenant-occupier of a requisitioned 
hotel and to be paying the compensation as rent, and hence 
it was to be treated as rent for all income tax purposes. 

What are the legal remedies of the subject when served with 
a notice o1 requisition? He can disregard the-notice, when 
proceedings may be taken against him for a possession order 
or for an injunction to restrain him from continuing in the 
use and occupation—when he could raise any matter affecting 
the validity of the notice in his defence—or, as was done in 
Patchett v. Leathem, the authority may venture to take 
forcible possession. In those circumstances the owner 
may ask for a declaration that the requisition is invalid 
and an injunction restraining the competent authority from 
continuing to occupy, and, of course, these are his normal 
remedies in any case when the authority is already in posses- 
sion. But it should be remembered that every person who 
enters on land, requisitions property, or in any way illegally 
interferes with the rights of the subject, is himself personally 
liable. Formerly no remedy lay against the Crown for an illegal 
requisitioning, but only against the individuals concerned. 
Now, however, under the Crown Proceedings Act, 1947, the 
Crown is liable for the torts of its servants. Furthermore, 
compensation is provided for the “ exercise ”’ of requisitioning 
powers by the Compensation (Defence) Act, 1939, and 
s. 17 (1) thereof defines “ exercise ” as including “‘ purported 
exercise,’ i.e., a bona fide, though in fact illegal, exercise of 
the power would confer a right to compensation within the 
limits of the Act. 

If an owner retakes possession illegally he can be ejected 
as a trespasser, and it is not necessary for the council to 
join the Minister of Health as a party to the proceedings 
(Islington Borough Council v. Bowness (1948), 98 L.J. News. 38, 
and Lewisham Borough Council v. Maloney, supra). 

Once premises have been lawfully requisitioned, it is 
within the powers of the Minister of Health to direct their 
use for a purpose other than that for which they were 
originally requisitioned (Gordon, Dadds and Co. v. Morris and 
Others (1945), 89 Sor. J. 478), but it must be “for the purposes 
of the public service” (s. 28 (2), Requisitioned Land and War 
Works Act, 1945), or else for one of the purposes specified in 
reg. 51 of the Defence (General) Regulations, 1939. In the 
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case cited, premises requisitioned in 1940 to provide shelter 
for air-raid victims were used in 1945 as a hostel for wives 
of Canadian servicemen on their way through London to 
Canada. Again, premises requisitioned by one ‘‘ competent 
authority ’’ may lawfully be transferred to another such 
authority, for the premises are in both cases held on behalf 
of the Crown (see Progress Building, Ltd. v. Westminster 
City Corporation [1947] 1 All E.R. 684, where premises 
requisitioned by the Minister of Works in 1943 to accom- 
modate the American Red Cross were transferred by him 
to the Minister of Health, who in turn transferred possession 
to the local authority for housing purposes). 

Attempts are sometimes made to use the requisitioning 
power as a means to nullify the order of the court in cases in 
which a council may consider that possession ought not 
to have been given. In Davies v. Blakely (1946), 96 L.J. News. 


the defendant (the town clerk of Walthamstow) as tenant 
of certain premises. The defendant vacated the premises 
before the expiry of the period of four months after which 
the order was to be effective, without notifying the plaintiff, 
and then served notice of requisition in his official capacity 
on himself as tenant and on the plaintiff. On an application 
by the plaintiff to commit the defendant for contempt, the 
judge held, after an adjournment to permit the premises to 
be de-requisitioned, (1) that if an order for possession were 
made by the courts and a local authority under its requisition- 
ing powers let into possession some person other than the 
plaintiff, the requisitioning notice would be wltra vires if it 
purported to allow that person to remain in possession after 
the date fixed by the court on which the plaintiff's right to 
possession arose, and (2) that the town clerk had acted 
contemptuously, but not so as to justify his committal to 
prison. This point was further considered by the same 
judge in Southall Corporation and Taylor v. Max Stone, Ltd., 
and McGarry (1946), 96 L.J. News. 659, where a requisitioning 
notice was served shortly after a possession order had come 
into effect and before a new tenant had gone into possession. 
It was held that the requisitioning of the premises before the 
court’s order could take proper effect, although subsequent to 
the date on which possession was technically given up, was 
contrary to the spirit of the Ministry of Health circulars, and 
the plaintiffs had thus acted in violation and contravention of 
their authority, and the notice was therefore ultra vires and 
void. The judge said that the local authority must afford 
the owner every reasonable opportunity of entering into the 
possession which the court had ordered in his favour and must 
not “‘ snoop about to find an outgoing tenant.” 

Persons in occupation of requisitioned premises normally 
hold them on licence from the local authority. Attempts 
have, however, been made to claim for them the protection 
of the Rent Acts, but in Birmingham Corporation v. Planton 
(1943), 87 Sor. J. 209, the contrary was held. The defen- 
dants held under an agreement which purported to create 
a mere licence, but the corporation had in correspondence 
used the words “ rent,” ‘‘ tenancy,” and had issued a notice 
to quit to the defendant as “ tenant.’ It was held that the 
words were not conclusive evidence and in fact the intention 
had been to create a licence merely, and hence there was no 
tenancy to be protected. In Minister of Agriculture v. 
Hunkin (1948), 98 L.J. News. 38, the County War Agricultural 
Committee had requisitioned certain property and had 
purported to grant a quarterly tenancy thereof to a tenant. 
When proceedings were taken for possession the defendant 
claimed the protection of the Rent Acts. At first instance 
the county court judge held that the defendant was protected, 
but on appeal (see (1948), Estates Gazette Digest 195) the 
Court of Appeal, per Greene, M.R., held that reg. 51 of the 
Defence (General) Regulations did not give the Minister power 
to create a tenancy, and in any event the county court judge's 
view that the Minister was bound by the Rent Acts would 
not be supported. When a house is de-requisitioned, therefore, 
the occupant is not protected by the Rent Acts vis-a-vis 
the owner and becomes a trespasser if he remains in possession 
against the latter’s will. G. H.C. Y. 
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LOCAL GOVERNMENT NEWS—V 


DEVELOPMENT CHARGES ON LOCAL AUTHORITIES’ 
DEVELOPMENT 

THe Central Land Board have now acquainted local 
authorities with their proposals for the basis on which 
development charge will be determined by the Board for 
local authority development (see appendix to C.L.B. 
Circular 9/49, dated 19th July, 1949). These proposals 
are the outcome of discussions over the last year between 
the associations of local authorities and the Board, and local 
authorities will already have learnt from their associations 
of the proposed basis and of the course of the negotiations. 


THE CASE FOR EXEMPTION 


There must be many in local government who were 
surprised that local authorities are liable to pay development 
charge at all, and some who, realising there was this liability, 
assumed that local authorities would be treated especially 
kindly. This belief arose because one of the declared purposes 
of the Act is to enable those who need land for public purposes 
to purchase without paying for development value and the 
Act fulfilled this expectation by enabling purchasers for 
public purposes to acquire compulsorily at “ existing use 
value.” Although there is no exemption in the Act in 
favour of local authorities, other than that in s. 82 (which 
broadly speaking applies only to land held on the appointed 
day for a statutory purpose), the argument for local authorities 
has been on these lines: Granted that there is no exemption 
in the Act, in fact the obtaining of permission to use land for, 
say, a school under the Education Act does not increase 
the value of the land; nobody would dream of paying 
anything for the value of such a right. 

The Minister of Town and Country Planning had given 
some encouragement to local authorities when in the second 
reading of the Bill he had said (Hansard, 29th January, 
1947, p. 985) : 

“Local authorities, statutory undertakers and charities, 
though exempt as regards much of the land they hold 
on the appointed day, will in general be liable to develop- 
ment charge when they develop land acquired afterwards, 
because they will have bought at existing use value. In 
the case of the local authorities, the amount of the develop- 
ment charge will have regard to the use to which the land 
is to be put.” 

A reader might be forgiven for believing that the last 
sentence of this statement meant that local authorities 
who put land to a non-profitable purpose would have special 
regard paid to that fact when the development charge was 
determined. 

THE CASE FOR THE BOARD 

The Board have maintained that they are not concerned 
with whether the function for which the land is used is 
profit making or not; if permission is granted for land to 
be used as a school it does not matter whether the school 
is a local authority school kept out of the rates or a school 
supported by fees. They say, taking this example again, 
that the value of land with the benefit of permission to use 
as a school is greater than the value of the land without 
the benefit of that permission. They also point out that 
they are required to follow the general principles set out 
in the Town and Country Planning (Development Charge) 
Regulations (S.I. 1948 No. 1189). 


THE Basis OF CHARGE 

The Board’s arguments have prevailed and the local 
authorities’ associations have accepted the Board’s proposals 
which place them in the same position as a private developer. 

The proposed basis of valuation is :— 
(a) Housing or educational purposes (including school 
playing fields of “normal” size attached to the school 
buildings)—the value of the land for residential purposes. 


(b) Public open spaces and school playing fields not within 
(a)—one quarter of the value of the land for residential 
purposes. 

(c) Municipal offices and depots—the value of the 
land for a comparable commercial use. 

(d) Public buildings and works, e.g., library, museum, 
sewage works, dust destructor—the value of the land for 
the use which will prevail for contiguous or adjacent land. 
The only point remaining to be settled is what is the 

“normal” size of a school playing field. 

The associations have obviously fought so hard for a 
better treatment for local authorities that it may seem 
ungracious to suggest a further argument in favour of the 
local authorities’ view. One of the grounds on which the 
Board base their attitude is that they are bound by the 
general principles set out in the Development Charge 
Regulations. The fourth principle is that ‘‘ where in the 
special case of any land of a class referred to in Pt. VIII 
of the Act (which provides for the application of the Act 
to special cases) the application of the foregoing principles 
would, in the opinion of the Board, be inappropriate, the 
Board shall apply the governing principle subject to such 
modification as is in their opinion appropriate to that case.” 
Part VIII includes s. 82, and s. 82 applies to land for the 
time being held by a local authority for the purpose of any 
of their functions as such (subject to exceptions which are 
not relevant here), though the section’s most beneficial 
provisions apply only to land held on the appointed day. 
Does not this fourth principle enable the Board to apply 
the governing principle with modifications suitable to the 
circumstances of local authorities ? 


BENEFITS OF THE ACT 


It would not of course be true to say that local authorities 
buying land under the Act of 1947 obtain no benefit at all 
from the Act. It will now usually be cheaper to buy and 
use land for public open spaces, playing fields, etc., than 
it was hitherto. Without the Act a local authority buying 
grazing land on the fringe of a town, for whatever purpose, 
would probably have to pay in the purchase price for a good 
deal of development value. Now existing use value only 
will be paid and, if the land is to be used for a recreation 
ground, the development charge (one-quarter of the residential 
value) plus the purchase price should be less than the price 
which would have been paid without the Act. The position 
would be the same if the land purchased were some old 
cottage property near the centre of a town which was more 
valuable for business purposes than for residential purposes ; 
the land could be purchased at residential value and a 
development charge might not be payable. But if the 
purchase in these examples had been for the purpose of 
developing for housing and education, there would be benefit 
to the local authority only in the latter case, for in the former 
case the amount of the development charge would probably 
equal the development value and aggregated with the purchase 
price would equal the old market value. 


DETERMINATION OF CHARGE 


The need to obtain a determination of a development 
charge will bring increased work to local authorities as 
it has done to the private developer, though for the time 
being it will not amount to much. At the moment develop- 
ment is mainly taking place on land purchased with the 
benefit of the exemption from charge contained in s. 82. 
Presumably local authorities will be required to pay the 
charge in a lump sum in the same way as the Board require 
a private developer to do (see para. 133 of the Central Land 
Board’s Practice Notes). At the moment the Board is 
prepared to accept the local authorities’ undertaking to pay 
in due coarse. 

S. LJ. 
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A Conveyancer’s Diary 





SOME weeks ago a letter appeared in the correspondence 
columns of this journal (see p. 565, ante) in which the 
correspondent asked whether any other readers had had any 
experience of drafting a conveyance of a flat or the single 
floor of a converted house. Except for a letter drawing 
attention to a precedent framed to meet such a case this 
inquiry evoked no replies, a fact which suggests that even 
at the present time this form of property ownership is not 
popular in this country. Freehold flats, or flying freeholds 
as they are sometimes called, are, 1 believe, common enough 
in Scotland, where the unsettled conditions which prompted 
the citizen to build upwards, within the limits of the city 
wall, rather than outwards, outside its confines, lasted rather 
longer than in England, and doubtless fostered the practice 
of splitting up a house, floor by floor, into separately owned 
tenements. English examples are much rarer, and _ before 
the days of the present housing shortage I had heard of only 
two instances of the horizontal freehold. Many of the sets 
of chambers in New Square, Lincoln’s Inn, are freehold, and 
the Society must greatly regret that when this part of the 
Inn was developed it did not follow the practice commonly 
adopted by the other Inns of Court, when one of their 
buildings required renewal but money for rebuilding was 
short, which was to grant a set of chambers in the new building 
for a certain number of lives, usually three, to any member 
of the Society who was prepared to advance a proportionate 
share of the cost of the whole rebuilding. The other instance 
is the Albany, some at least of the sets of chambers in which 
were sold in fee simple to the original tenants some 150 years 
ago, and would come into the market from time to time before 
the war. The problems which this form of conveyancing 
involves are not, therefore, very new. 

The first of these problems concerns the nature of the grant 
in a conveyance of this kind; is it a freehold, although 
admittedly in an unfamiliar disguise, or is it (as_ this 
correspondent suggested) nothing more than an easement or a 
bundle of easements ? I do not think that there is any doubt 
that the former is the correct answer. It is, of course, 
true that the application of the maxim cujus est solum ejus 
est usque ad coelum, et ad inferos usually results in the owner 
of a plot of ground being invested with the ownership of the 
subjacent strata of earth and the superincumbent air space, 
and this principle is one from which the court will not easily 
be persuaded to depart (see, e.g., Corbett v. Hill (1870), 
L.R. 9 Eq. 671). But the matter must be one of construction 
of the grant ; and just as it is possible to except minerals 
from a grant and so deprive it of one of its normal incidents, 
so must it be possible to regulate the upward limit of a grant 
and except from a conveyance the air space above the parcels 
described therein. The question is one of construction of the 
grant. In the form for this type of conveyance given in the 
Encyclopedia of Forms and Precedents, 3rd ed., vol. XV, 
at p. 727, the subject-matter of the grant is stated simply as 
a “ flat,’’ and no doubt the necessary reservation of the space 
above or below, or both above and below, according to the 
situation of the flat in the building, would be implied 
inasmuch as the circumstances of the sale are in that form 
fully explained in the recitals; but an express reservation 
of the space above and below could be made if desired. 

The view that such a conveyance passes nothing more than 
a bundle of easements is one which, I think, will not bear 
examination. The list of possible easements is not closed, 
and prima facie there is no reason why an easement of occupa- 
tion or residence should not be added to the list of recognised 
easements. But an easement can only exist as an appur- 
tenance to a freehold estate, so that a bundle of easements 
cannot be created without a freehold estate to support them. 
This requirement is, in my opinion, fatal to the proposition 
that the grant of a flat amounts to no more than the grant 
of an easement of support for the floors and walls of the flat, 
together with a right of way to and from the flat and (perhaps) 
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some novel easement, such as that suggested above, of 
residence in the flat. 

As to the form of the conveyance, apart from the parcels, 
two very important and highly practical questions arise. 
The first concerns support, the other the method of ensuring 
that the parts of the building which are to be used by the 
freeholders in common with each other are maintained in a 
proper state of repair. 

The precedent to which reference has been made makes no 
express provision for support, leaving it to the general law 
to imply the rights and liabilities of the parties in this respect. 
This is sound enough in some respects, as a brief examination 
of the relevant principles in the light of the surrounding 
circumstances will indicate. If on the sale of all the flats 
in a building certain parts of the structure (for example, the 
staircases and passageways) are retained, each individual 
purchaser will require rights of support as against (1) the 
portions of the structure retained by the vendor, and (2) the 
other flats in the building. As regards (1), the right of 
support against the vendor’s part of the structure would seem 
to pass, whether specifically mentioned in the conveyance or 
not (see Law of Property Act, 1925, s. 62), on the same 
principle as a right of way was held to pass in similar circum- 
stances in Hansford v. Jago 1921] 1 Ch. 322. As regards (2), 
the point is a little more doubtful, and the circumstances of 
the sale have to be considered. As a general rule a reserva- 
tion of an easement will not be implied where an owner 
sells part of his property and retains the rest, but the purchaser 
of the part which is sold normally acquires any easement 
of necessity that there may be over the part retained. But 
if an owner sells two or more plots contemporaneously with 
each other, then provided that each purchaser is aware of the 
other contemporaneous sale or sales, cross easements as 
between the various plots would be implied, at any rate if 
such easements are necessary for the complete enjoyment 
of each plot. These propositions cannot be supported by 
precise authority, but I think they are a fair inference from 
the decisions in such cases as Hansford v. Jago, supra; 
Cory v. Davies {1923} 2 Ch. 95; and Allen v. Taylor (1880), 
16 Ch. D. 355. It will thus be seen that the question whether 
an easement of support as against all the other flats in the 
building should or should not be provided for expressly 
will depend upon circumstances, but that in some cases at 
least, e.g., the isolated sale of a flat when he vendor retains 
other flats in the building, perhaps in an unfinished state, 
an express reservation of an easement of support in favour 
of the retained flats is advisable. No general rule can be 
laid down. 

The question of providing for the maintenance and repair 
of the parts of the building enjoyed in common at the expense 
of the freeholders of the flats is one which involves many 
practical difficulties, but the insuperable obstacle in the way 
of any scheme of this kind, however framed, is the rule that 
neither in law nor in equity, whether the remedy sought is 
damages for breach of covenant or a mandatory injunction, 
is a positive covenant not made between lessor and lessee 
enforceable against the successors in title of the covenantor : 
Austerberry v. Oldham Corporation (1885), 29 Ch. D. 750. 
This rule affects not only a covenant by an_ individual 
freeholder to bear his share of the expense of maintaining 
and repairing the staircases, walls, roofs, gutters, etc., of the 
building as a whole, but also the covenant which the precedent 
referred to above incorporates, viz., to require a successor 
in title to enter into like covenants to those contained in the 
original conveyance. The only way round this obstacle 
that presents itself to me is for the common vendor to retain 
responsibility for repairs and maintenance in regard to the 
building as a whole, and to reserve a rentcharge on the sale 
of each flat to meet the likely cost ; but this solution of the 
problem, although practicable as a method of overcoming the 
legal difficulties inherent in any such scheme, is not one which 








690 THE 
is likely to commend itself as financially attractive to the 
property owner and developer. 

A year ago my advice to anyone who wished to dispose 
of a building piecemeal in this manner would have been to 
grant long leases at a premium and nominal rent. Recent 
legislation has made this course unattractive in many cases, 
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and it is difficult to know what advice to give, except to point 
out the effect of the Austerberry decision on the covenants 
which vendor and purchaser alike in these cases would 
probably regard as an essential element in the transaction. 
That will probably be the end of the matter so far as the 
practitioner is concerned. “ABC” 


FORFEITURE: RELIEF ON FAILURE TO REMEDY 
THE BREACH 


IN any action for forfeiture to which the Law of Property 
Act, 1925, s. 146, applies, and in which relief is sought or 
provisionally sought, one is likely to hear reference made to 
Cozens-Hardy, M.R.’s judgment in Rose v. Spicer, Rose v. 
Hyman {1911} 2 K.B. 234 (C.A.) by one side, to Lord Loreburn 
L.C.’s comments thereon in Hyman v. Rose [1912] A.C. 623, 
by the other ; and, if the breach complained of be a negative 
one, also to MacKinnon, J.’s judgment in Rugby School 
(Governors) v. Tannahill [1934] 1 K.B. 695 by one side and to 
the comments made thereon by Greer and Maugham, L.JJ., 
on appeal ({1935] 1 K.B. 87) on the other. Further, should the 
breach relate to user, something is bound to be heard about 
Egerton v. Esplanade Hotels (London), Ltd. {1947} 2 All E.R. 88. 


A recent case tried by Pritchard, J. (unlikely to be reported), 
ran true to the above form; but there was one feature which 
may be a novel one, and which makes the decision worth 
discussing not purely as an illustration. 


Before doing so, a brief recapitulation of the law and the 
points made in the cases mentioned above, and in Hoffman 
v. Fineberg (1948), 64 T.L.R. 205, which was also cited, 
may usefully be given. 

The Law of Property Act, 1925, s. 146 (1), makes service of 
a notice a condition precedent to the enforcement of a right 
of re-entry and prescribes that the notice shall do three 
things: specify the breach ; if it be capable of remedy, call 
upon the tenant to remedy it ; and demand monetary compensa- 
tion. Subsection (2) authorises the court to relieve the 
tenant as it thinks fit. In Rose v. Spicer, Rose v. Hyman, 
Cozens-Hardy, M.R., thought it expedient to lay down some 
general principles to govern the exercise of the discretion to 
grant relief, and said inter alia that the applicant must remedy 
the breaches as far as possible, must pay compensation for 
what could not be remedied, and, if the breach was of a 
negative character, undertake to observe the covenant in 
future. On which Lord Loreburn commented, when the 
case reached the House of Lords: ‘I do not doubt that the 
rules enunciated by the Master of the Rolls are useful maxims 
in general. . . But I think it ought to be distinctly understood 
that there may be cases in which any or all of them may be 
disregarded.”” In Rugby School (Governors) v. Tannahiil, 
MacKinnon, J., as he then was, consciously or unconsciously 
echoing a sentiment expressed by Macbeth, R. (as he had 
then recently become), and contrasting breach of a promise 
to do a thing with breach of a promise not to do a thing said : 
“. .. that which was done cannot be undone.’”’ In the 
Court of Appeal, Greer, L.J., considered that this went further 
than was necessary, and thought that in some cases where 
the immediate ceasing of that which was complained of 
and an undertaking against any further breach were possible, it 
might be said that the breach was capable of remedy ; 
Maugham, L.J., too considered that there might be negative 
covenants with regard to which a breach might so be capable. 
In Egerton v. Esplanade Hotels (London), Ltd., Morris, J., 
held that only a breach which was capable of being remedied 
within a reasonable time fell within the provisions. In 
Hoffman v. Fineberg, Harman, J., was on the one hand 
careful to avoid the proposition that any breach involving 
a criminal offence was incapable of remedy ; but subscribed 
to the view that the fact that the reversion had not 
depreciated was not in itself a ground for relief. 


Rose v. Spicer concerned breach of a covenant to repair and 
maintain, the defendant under a long lease having in effect 
altered the nature of the building demised. Relief was 
granted conditionally on a deposit being made of a sum 
sufficient to secure reinstatement. The claim in Rughy 
School (Governors) v. Tannahill was based on breach of a 
covenant against user for illegal or immoral purposes, the 
premises having been used as a brothel and the lessee convicted 
of permitting this; the forfeiture notice did not require 
her to remedy the breach ; it was held that the breach was 
irremediable and that the requirement could therefore be 
dispensed with ; also that mere cesser did not entitle her torelief. 
The defendants in Egerton v. Esplanade Hotels (London), Ltd., 
had been guilty of similar conduct constituting a similar 
breach and evidence had‘been given that the plaintiff would 
be no worse off financially; nevertheless it was held that 
the breach was irremediable because of the slur. In Hoffman 
v. Fineberg, on breach of a covenant restricting user by a 
club to its being conducted in a proper manner complying 
with all legal regulations, the breach being the permitting 
of gambling, of which the tenants were convicted, it was 
again held that no request to remedy need be included in the 
notice, this being impossible though the degree of moral 
obloquy involved was far less and there might be criminal 
offences which were remediable ; and in view of the fact that 
gambling had continued after the conviction relief was 
refused: ‘‘the locus panitentia which the Act provides 
has been passed without any true repentance.” 


The facts of the recent case tried by Pritchard, J., as far 
as relevant, were that the tenant of a hairdressing establish- 
ment had broken a covenant and condition against use for 
illegal purposes by telephoning customers’ bets to a 
bookmaker in circumstances which, according to the court 
convicting him, made the offence a technical one. The 
landlord served a forfeiture notice which did not require him 
to remedy the breach. There was evidence that the landlord, 
who carried on a restaurant adjoining the shop, would 
enlarge the restaurant if she succeeded; there was also 
evidence that customers’ bets had been telephoned since the 
conviction. There was no evidence of any diminution in 
market value. The learned judge made no finding on the 
question of the plaintiff's eventual intentions and no comment 
on the absence of evidence of depreciation, but accepted the 
evidence that there had been a repetition of the Gaming Act 
offences. 

The first point raised was, of course, whether the whole 
proceeding was invalid because the forfeiture notice had not 
required the defendant toremedy the breach. Thisemphasises 
the fact that the provison can put a landlord in a difficult 
position, especially if the breach be one “of a negative 
character’’: at the outset he has to consider, with the 
assistance of very little authority, whether the court is likely 
to hold the breach to be irremediable ; and if, ex abundanti 
cautela, he tells the tenant to stop breaking the covenant and 
the tenant complies, he improves the tenant’s prospects of 
obtaining relief. In this case, Pritchard, J., while accepting 
the criticism of MacKinnon, J.’s, too sweeping dictum in 
Rugby School (Governors) v. Tannahill, made in the Court 
of Appeal, did not agree that the offence fell within the 
category of criminal offences which might yet be remediable 
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visualised by Harman, J., in Hoffman v. Fineberg. The 
notice was, accordingly, upheld. 

But relief can, as far as the statute is concerned, be granted 
though the breach could not be remedied; and in dealing 
with the counter-claim and refusing relief the learned judge 
concentrated on the failure to put a complete stop to the 
practice. Nothing was said about the unexpected benefit 
which might accrue to the landlord in view of his alleged 
desire to use the premises for a more profitable purpose, and 
this is what I had in mind when I suggested that the case 
contained one novel feature. It may be that familiarity 
with the possession provisions of the Increase of Rent, etc., 
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Restrictions Acts has inclined some of us, whenever a landlord 
wants possession, to examine his motives and needs ; if so, 
the decision which I have described brings it home to us that 
when there is a question of relief against forfeiture, it is the 
conduct of the tenant alone that matters. If facta sunt 
servanda is modified, the law does not do so by merely 
preventing a giant from using his strength to his advantage ; 
the tenant is the suppliant, he is asking for an equitable 
remedy, Ae must come into the court with clean hands ; 
and he must not seek to rely on any allegation that those of 


the landlord could do with a wash. 
R. B. 


HERE AND THERE 


BY CANDLE LIGHT 
OnE of the most promising suggestions of recent times for the 
reform of legal procedure came the other week from Mr. Basil 
Henriques, at a meeting of the Magistrates’ Association at 
Guildhall. He has noticed that ‘‘an increasing number of 
children are brought up with no knowledge of God.’’ Further 
on in the alternative ‘‘ if a child intends to lie, it will do so 
whether it takes the oath or not.’’ In the further alternative 
“it lies more when it has taken the oath.’”’ Therefore, in the 
case of children, the present oath is at best useless, at worst 
an obstacle to the administration of justice. Therefore a fresh 
formula should be found. And what is the fresh formula ? 
‘Instead of the oath I would rather have the Chinese form, 
with a candle to be blown out and the child saying ‘ May I be 
puffed out in the same way as this candle is if I tell any lies ’.”’ 
This, by the way, the intelligent reader will notice, is an 
undenominational or agreed syllabus variation of the actual 
Chinese form, which runs: “ I tell the truth and the whole truth. 
If not, as this light is blown out may my soul go out.” The 
little sceptic in the witness-box would obviously be allergic to 
any reference to that puff of vapour from God’s mouth, man’s 
soul, and accordingly Mr. Henriques obligingly blows it out for 
him at once. And what will be the effect of this engaging 
ritual ? Will the inquiring infant, an agnostic perhaps and 
not a confirmed atheist, venture, say, one small experimental 
inaccurac; to see whether he will go off with an audible “ pop ”’ 
or begin to vanish slowly, like the Cheshire cat in Alice? Or 
will the more robust miniature rationalist, having already 
outstripped the priest and the prophet, religion and deism, 
exchanged, like the Chinese literati, Taoist theism for the 
li and k’t materialism of Chu Hsi, perhaps suspect that the 
sanction he has just invoked also savours somewhat of unreality. 
“We Balliol men always affirm,’’ as the distinguished Chinese 
witness said unexpectedly to the careful City solicitor, who had 
provided the paraphernalia for the more picturesque oath-taking 
ceremonies of old Cathay. 
MORE FUN AND GAMES 

But while we are playing happy family parties in the juvenile 
courts, why stop at blowing out a candle or, perhaps, in festive 
mood, a candle for every year of the little witness’s age? The 
ancient wisdom of China has plenty more suggestions to offer. 
“ Killum cock, breakum plate, smellum book, allee same,” 


Notes from the County Courts 





as another Chinese witness (not from one of our major universities 
this time) adaptably replied when offered a choice of rituals. 
The gentleman in Maurice Baring’s ballade who “ liked the 
sound of breaking glass ’’ evinced a preference shared almost 
universally by the young and the satisfying crash of the 
traditional porcelain saucer would be almost bound to put 
the young witness perfectly at his ease and induce a mood of 
tolerant benevolence towards the court. The slaughter of a 
cock (the poulterers’ union permitting) should, perhaps, be 
reserved for older children with a taste for bloodshed thoroughly 
matured by the educational processes of the latest American 
gangster films. 
THE NEW SWEARING 

But, after all, why should the children monopolise all the fun 
and games? The candle puffers of to-day are (we hope) the 
more-or-less adult witnesses of to-morrow ; the neo-pagan child 
is the father of much the same kind of man, and what sort of 
symbolism is he to practise ? The mass of educationalists have 
spent so long studiously side-stepping the Absolute that where 
the old-fashioned witness kissed the Book the most appropriate 
gesture for the man in the box to-day would probably be 
to scratch his head. Certain nomad tribes whose livelihood 
depends on grazing are said to swear by the grass and a 
wealth of symbolism lies ready to the hand of homo 
sapiens in his more advanced stages of lunacy. “I swear by 
my ration book’”’ might be as effective an affirmation as any, 
or something more resounding might be adopted by those 
whose creed begins ‘‘ I believe in the Common Man.”’ Is that 
too abstract ? Then “I believe in Mr. Attlee ’’ (or Mr. Churchill 
or Mr. Bevan or Mr. Eden as the case might be). Witnesses 
might elect to swear by their favourite pin-up politician or their 
favourite football pool promoter or their favourite film or radio 
star. They might prefer to hold in their right hand the latest 
White Paper or the blue-print of the latest New Town. They 
might ceremonially chew a ground-nut or gulp a draught from 
the newest reservoir or a bottle of National Health quinine 
(‘‘ May it choke me if I tell a lie ’’). As the Moslem turns towards 
Mecca or the Hindu towards the Ganges so they might turn 
reverently towards the Ministry of Social Security. After all 
even Economic Man must believe in something. Perhaps he’d 
better simply affirm by the London School of Economics, 


RICHARD Rokr. 


PREMISES USED FOR ILLEGAL PURPOSE: POSSESSION 


AN unusual type of possession case recently came before His 
Honour Judge Burgis at the Chester County Court (Newton 
and Upton Land Co., Ltd. v. Harrison-Owen, 4th October, 1949). 
The plaintiff company sought possession of a private house under 
para. (6) of Sched. I to the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933, the grounds on which 
possession was claimed being that the tenant or a person residing 
with him had been convicted of using the premises for an illegal 
purpose. The plaintiffs alleged that the defendant had been 
convicted of and fined for stealing and also for receiving stolen 
property and that some of the stolen property had been concealed 
on the premises, They further alleged that the defendant’s 
son, who resided with his father, had also been convicted and, 
in his case, sentenced to a term of imprisonment for similar 
offences, and that some of the property he had stolen had been 
found upon the premises. Certificates of conviction in respect of 
those offences were produced and evidence was given by a police 
officer who had been present at the trials and conviction of the 


defendant and his son. The same officer also stated that he had 
found stolen property in the house, part of it having been discovered 
in a space under the floorboards in one of the ground floor rooms. 

In his judgment Judge Burgis found that the offences had been 
proved, and that the house had been used for an illegal purpose 
and that on these facts the case clearly came within the provisions 
of Sched. I, para. (b), to the Act so that unless he did not consider 
it was reasonable to make an order for possession the court had 
power. to make an order without proof of alternative accommoda- 
tion being available to the defendant. The learned judge 
referred to the last reported case on this point, S. Schneiders, Ltd. 
v. Abrahams [1925] 1 K.B. 301, and said that he could well 
understand any landlord who discovered that his property was 
being used in such a manner taking the strongest objection to it. 
An order for possession forthwith was made, the order being 
suspended for six weeks provided the rent was paid regularly 
each week. 

Was 
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REVIEWS 


Dicey’s Conflict of Laws. Sixth Edition. General Editor 
J. H. C. Morris, B.C.L., M.A. (Oxon), with Specialist Editors. 
1949, London: Stevens & Sons, Ltd. ; Sweet & Maxwell, Ltd. 
90s. net. 

The literature of the English Conflict of Laws, though small in 
bulk compared with the vast number of treatises on the principal 
branches of the municipal law, boasts a peculiar claim to distinc- 
tion based partly on two factors. In the first place, the subject 
has only in very modern times swum into a position of major 
importance in English law, with the result that the opportunities 
for inductive reasoning, not to say conjecture, are still great. 
Then, again, this aspect of the law has exercised a_ strong 
attraction for some of the most brilliant jurists of the tithe. 
Among the works of the latter (not forgetting his other claims 
to legal and literary eminence) the monumental contribution of 
Professor Dicey is quite unique, dominating not only in its own 
“parish ”’ but also in the whole wide field of legal text-writing. 

Dicey entered the arena of private international law with a 
treatise on the law of domicil, and the first edition of his famous 
“Conflict of Laws,’’ published in 1896, was in part a second 
edition of the earlier work. More than that, however, for it was 
intended by its author to be a complete digest of and commentary 
on the law of England with reference to the conflict of laws. 
Remarking in his original preface on the comparative novelty 
of the subject and its development year by year through what 
he called the legislative activity of our judges, Dicey wrote that 
the development had not yet reached its term so that no one 
could finally sum up its results. That observation remains 
true at the present day. Indeed, though the reported decisions 
on private international law form only a small proportion of the 
cases in the current reports, they are individually nearly all of 
first importance. Similarly, it is perhaps in a matter involving 
a foreign element that the lawyer has as a general rule least 
confidence in the correctness of his advice. The practical 
adviser, faced with an embarrassing choice of first rate books 
to help him in his search for the truth, need not hesitate to rely 
on Dicey. The treatment is both more practical and _ less 
speculative than in the case of some of its rivals, and its authority 
has been recognised in the courts at least as frequently as the 
work of any other modern writer. 

The present edition preserves (we are glad to see) tle familiar 
digest treatment by rule, comment and illustration. The rules 
have, however, been renumbered consequent chiefly on the 
omission of the former chapter on British Nationality. The 
work of revision, and it must have been colossal, has been 
undertaken by seven specialist editors each responsible for several 
chapters under Mr. Morris’s general editorship. To a limited 
extent it is possible to trace the alterations in the main principles 
and rules as set out in the text from the rules appearing in the 
last edition revised by the original author. But in the nature 
of things very substantial portions of the comment are of post- 
Dicey origin, and illustrations drawn from recent cases are 
appended in profusion. In the new portions of the text the 
editors have carried on Dicey’s tradition of forthright statement, 
and have not shrunk from criticism, at times, of unprincipled 
decisions and doctrines. 

Quotation of cases is prolific and our one complaint in this 
respect is that only one report reference is normally given. 
A full table of cases with alternative references would have 
meant probably another forty pages but would have been 
welcomed by users of the book. 


Hart’s Introduction to the Law of Local Government and 


Administration. Fourth Edition. By Wittiam O. Hart, 
C.M.G., B.C.L., M.A., of Lincoln’s Inn, Barrister-at-Law. 
1949. London: Butterworth & Co. (Publishers), Ltd. 


30s. net. 

The reviewer first made the acquaintance of Hart under circum- 
stances not calculated to endear any book to the reader—those 
of absorbing sufficient of the work to pass an examination. 
It seemed then, as it seems now, the most reliable and the most 
readable of the many books which have set forth to reach the 
unattainable goal of compressing the law of local government 
into a moderate compass. The new edition has been rendered 
necessary by the activities of Parliament, which has passed 
something like a dozen Acts of major importance in the local 
government world since the third edition was prepared in 1946, 
These are all dealt with in Pt. III of the book. This part is, of 
course, the easiest to criticise because it attempts to give a 
bird’s-eye view of the law governing the most important local 
government services within some 300 pages, and to that extent 


its selection of material cannot please everyone. The chapter 
on the police, for example, of twenty-six pages seems overlong 
compared with the chapter on town and country planning 
(forty pages). The town planning chapter itself, after commen- 
cing with an exposition from the local authority’s point of view, 
turns back at the end to consider under the heading ‘“ Financial 
provisions ”’ the question of development values and development 
charges and as a chapter does not seem wholly successful. Again, 
the licensing of public houses with twelve pages receives the same 
length of treatment as the national assistance services, including 
the Children Act, 1948, Selection of material is a matter of 
personal preference, and the points made do not detract from 
the great virtues of accuracy and comprehensiveness possessed 
by Pt. III as a whole. The reviewer is really suggesting that in 
view of the great legislative changes made since 1934 the time has 
come to consider whether anyone can deal with the functions of 
local authorities in 300 pages. This part of the book should 
either be expanded, or, if it is to retain the character of the 
‘“sketch of the scope of Local Government ”’ indicated in the 
preface to the first edition, material should be more drastically 
selected. A bibliography might be provided to indicate where a 
fuller treatment of each subject could be found. 

The major portion of the book deals with local authorities in 
general, and their position in relation to the central government 
and the law. ‘This part of the book is easily read, well arranged, 
and a most valuable introduction for anyone in the local govern- 
ment service. It isa pity, however, that the swing of power away 
from the smaller to the larger authorities and from local authori- 
ties to regional authorities does not clearly emerge. The changes 
themselves and the controversies to which they have given rise, 
e.g., the disputes as to delegation over the National Health 
Service Act, 1946, and the Town and Country Planning Act, 
1947, receive scant and rather scattered treatment. The 
Boundary Commission report for 1947, too, deserves more than a 
page. Perhaps what is required is a separate chapter clearly 
setting out the trends of the past few years. 


Advertisement Control. By A. M. Lyons, K.C., Recorder of 
Grimsby, and S. W. MaGnus, B.A., of Gray’s Inn, Barrister- 


at-Law. 1949. Leigh-on-Sea: The Thames Bank Publishing 
Co., Ltd. 12s. 6d. net. 


The Control of Advertisements Regulations, 1948, made under 
the Town and Country Planning Act, 1947, form a little self- 
contained branch of planning law and represent a considerable 
departure from earlier control. It is therefore particularly 
appropriate that they should have a textbook of their own, The 
main part of the book is an exposition of the regulations, not 
an annotated copy, and departs to some extent from their 
arrangement, so that at first it takes a little time to find one’s way 
about the book ; once the layout is appreciated, however, there 
is much to commend it. Advertisers are by nature ingenious 
and they will be glad to know that, while a captive balloon, 
unless of a type normally used as a moving vehicle, is probably 
a building within the regulations and, if used for displaying 
advertisements, is subject to control, off-shore advertising outside 
low water mark is not so subject. The book is completed with 
four appendices containing respectively forms, the regulations, 
a table setting out the ‘ specified classes ’’ advertisements, and 
details, with some photographs, of a few appeals determined 
by the Minister of Town and Country Planning; the last two 
appendices, the particulars in which are reproduced from other 
publications, are most interesting. Since the book was published 
amending regulations have been produced, but they relate only 
to comparatively minor points. For anyone concerned with 
advertisement control this will be a most useful little book. 


A Companion to the Town and Country Planning Acts 
and Orders. By Norman C. Appey, L.M.T.P.I., A.I.H. 
1949. London: Eyre & Spottiswoode (Publishers), Ltd. 
10s, 6d. net. 

So many books have now been published on town and country 
planning that it is no mean feat to find a title. However, 
Mr. Abbey has succeeded in finding a title and in presenting a 
book which is different from those which have gone before. He is 
an officer of the Ministry of Town and Country Planning, and 
though his views are his own and not necessarily those of his 
Department, his book has an air of authority. The book is 
remarkable for its clarity ; its circulation will probably be mostly 
among students and laymen, and they could not wish for a better 
companion to this branch of the law, 
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NOTES OF CASES 


COURT OF APPEAL 
RENT RESTRICTION : ALTERNATIVE ACCOMMODATION 
De Markozoff v. Craig 


Sir Raymond Evershed, M.R., Denning, L.J., and Vaisey, J. 
13th October, 1949 


Appeal from Bromley County Court (Deputy Judge Cohen). 


The plaintiff landlord, requiring possession of the house, 
falling within the Rent Restriction Acts, of which the defendant 
was tenant, offered him alternative accommodation. The tenant 
did not consider that accommodation suitable, and refused to 
deliver up possession. The landlord accordingly brought this 
action. The tenant was a business man who required to entertain 
business associates at his home to a considerable extent. His 
objection to the alternative accommodation offered was that he 
would be unable to do such entertaining there, and that it lacked 
a garden in which his small child could play as it had been 
accustomed to doing. The county court judge took those 
matters into consideration and dismissed the action. The 
landlord appealed. 

Sir RAYMOND EVERSHED, M.R., giving judgment, said that it 
had been argued for the landlord that the judge was not entitled 
to take into account a tenant’s business requirements, but only 
his domestic necessities. He (his lordship) did not think that 
the fact that the tenant’s guests were business associates rendered 
their entertainment any the less a domestic activity. The 
judge was therefore entitled to take into account this tenant’s 
particular needs with regard to entertaining. He was also 
entitled to take into account the absence of a garden from the 
accommodation offered, seeing that the tenant’s child would 
benefit by having a garden in which to play. 

DENNING, L.J., and VAIsEy, J., agreed. Appeal dismissed. 

APPEARANCES : B. Finlay (Wood & Sons) ; Dobry (Thompson, 
Quarrell & Megaw). 

{Reported by R. C. Cacpurn, Esq., Barrister-at-Law.] 
TITHES: ABOLITION: COMPENSATION 
Price v. London Corporation 


Sir Raymond Evershed, M.R., Denning, L.J., and Hodson, J. 
17th October, 1949 ‘ 


Appeal from the Mayor’s and City of London Court. 


The plaintiff had from 1st January, 1946, held the office of 
tithe clerk for the parish of St. Ethelburga, Bishopsgate, at 
£150 a year, and two other similar offices in two other parishes. 
The offices were abolished as from Ist October, 1947, by the 
City of London (Tithes) Act, 1947, by s. 16 (1) of which “‘ every 
officer in office at the date of the passing of the Act who suffers 
substantial detriment to his livelihood by reason of the passing 
of this Act shall be entitled to compensation for that detriment.” 
The appointment was renewable annually. The plaintiff claimed 
compensation for loss of all three offices under s. 16 (2) and, his 
claim having been disallowed in part by the corporation, he 
appealed under s. 16 (5) to the Mayor’s and City of London Court. 
Judge Thomas held that the loss of the St. Ethelburga office did not 
entail a detriment to the plaintiff’s livelihood because he did not 
get it until December, 1945, when it was already known that 
there was a possibility that the Act of 1947 would be passed 
sooner or later. The judge had regard in particular to the letter 
dated 17th December, 1945, appointing the plaintiff, which stated 
“... in view of the statement in this week’s City Press it will 
be clear to you that the appointment is not likely to be of long 
duration...’’ The judge held that it was the limited nature of 
the appointment and not the passing of the Act that had caused 
its determination. Accordingly, in arriving at a total figure of 
£500 compensation for the three offices, he only included in 
respect of St. Ethelburga a sum referable to the three months, 
October to December, 1947, representing the completion of 
the plaintiff’s year of office in 1947, The plaintiff appealed, 
contending that a further £900 should have been awarded to him. 

Sir RayMoND EversHED, M.R., said that, as the letter of 
17th December, 1945, clearly showed, the St. Ethelburga appoint- 
ment differed from the other two held by the plaintiff in that the 
latter were expected to go on indefinitely. From the strictly 
legal point of view there would appear, prima facie, to be no 
right in the office holder whose appointment was renewable 
annually to compensation for more than the lost part of a year. 
In the case of the two offices other than St. Ethelburga, however, 
something unknown and unprophesied had come into the picture. 
It was contended for the plaintiff that, as the St. Ethelburga 


office would, like the other two, normally be expected to be 
permanent, no account should be taken of a possibility that 
what was only a Bill before Parliament might become law. 
The difficulty was that compensation beyond the mere lost part 
of a year could only be justified by reference to the expectation 
of permanency. If expectations of duration could not be 
excluded in such a case, similarly they could not be excluded in 
the case of the St. Ethelburga appointment, which had plainly 
been expected from the outset to last only a short time. The 
judge’s decision was therefore right and the appeal should be 
dismissed. 

DENNING, L.J., and Hopson, J., agreed. Appeal dismissed. 

APPEARANCES: Blain (Samuel Price && Sons) ; Heathcote- 
Williams, K.C. (Desmond Heap, Comptroller and City Solicitor). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 
INVITOR AND INVITEE: TENANT INJURED 
Hart v. Liverpool Corporation 
Somervell, Singleton and Jenkins, L.JJ. 18th October, 1949 

Appeal from the Liverpool Court of Passage. 

The plaintiff was joint tenant with her husband of a flat in 
Gill Street, Liverpool, of which the corporation were landlords 
The block of flats in which she lived abutted on Gill Street and 
was normally approached from that street by a flight of steps. 
That block of flats faced inwards across a courtyard towards 
another block running along St. Andrew’s Street. Thus the 
plaintiff’s block of flats could also be approached by going along 
St. Andrew’s Street and turning into a private service road 
forming part of the corporation’s property and thence crossing 
the courtyard to the Gill Street block. As the plaintiff, on her 
way home, was walking along the footpath of the private service 
road, someone called to her from the window of an upper flat. 
She stepped off the footway to see who was calling her, put her 
foot into a hole which was in the roadway near the kerb, fell, and 
suffered injuries in respect of which she brought this action 
against the corporation. She contended that the corporation, in 
permitting that hole to be in the road, had failed to take the care 
which they owed to her as an invitee. The corporation denied 
that the plaintiff was an invitee. The presiding judge accepted 
the contention of the corporation that, while the plaintiff was 
admittedly an invitee in her block of flats and while using the 
steps leading to it from Gill Street, when she stepped out into 
the area outside her block and into the area provided for the 
tenants of the St. Andrew’s Street block, she was merely a 
licensee. The duty of the corporation was, on that view, merely 
to protect her from a hidden danger, whereas the hole, the judge 
found, was quite obvious, He therefore dismissed the action. 
The plaintiff appealed. 

SoMERVELL, L.J., said that the plaintiff was lawfully on private 
property of the corporation on her way home to her flat. The 
argument that she was not an invitee because she was not 
approaching her flat by the usual route of the steps leading from 
Gill Street could not be accepted. Next it was argued that the 
danger, to make the corporation liable as invitors, must be of an 
unusual kind, whereas the hole had been in existence for a long 
time and was obvious to everyone passing along the service road. 
The evidence was that the hole had been filled up from time to 
time, and was at such times not a danger to anyone. ‘The fact 
that it was sometimes safe and sometimes unsafe made the 
argument that it was an obvious danger difficult to maintain. 
The appeal should be allowed. 

SINGLETON and JENKINS, L.JJ., gave concurring judgments. 
Appeal allowed. 

APPEARANCES: Rose Heilbron, K.C., and G. Clover (Silverman 
and Livermore, Liverpool); Gerrard, K.C., and R. H. Forrest (Town 
Clerk, Liverpool). 

[Reported by R. C. Catsurn, Esq., Barrister at-Law 


CHANCERY DIVISION 
ESTATE DUTY ON CONTINUING ANNUITY 
In re Duke of Norfolk’s Will Trusts; Public Trustee v. Inland 
Revenue Commissioners 
Wynn Parry, J. 19th October, 1949 
Adjourned summons. 


By the combined effect of the will and the first two codicils of 
the late Duke of Norfolk an annuity of £2,000 was bequeathed to 
his trustees during the joint lives of the late Viscount Fitzalan 
and his son the present viscount and the survivor. ‘The testator 
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died in 1917 and the late Viscount Fitzalan in May, 1947. The 
question raised by the summons was whether estate duty was 
payable under s. 1 of the Finance Act, 1894, on the value of a 
continuing annuity for the life of the present viscount, or under 
s. 2 (1) of the Act on the capital value of the testator’s estate 
required to produce an annuity of £2,000. The plaintiff 
contended that it was payable under s. 1; the Commissioners 
that it was payable under s. 2. (Cur. adv. vult.) 

Wynn Parry, J., said that the Commissioners conceded that 
only one continuing annuity was created, and that it came within 
s. 1 of the Act, but it was argued on their behalf that they had 
an alternative right to levy duty under s, 2 as on the cesser of 
an interest. The practice of the Estate Duty Office had been 
to levy estate duty, in the case of an annuity bequeathed to 
A, Band C for their lives, on the death of A (B and C surviving), 
on the passing of property under s. 1, and not on the cesser of an 
interest under s. 2. The practice was referred to in In re Cassel 
{1927} Ch. 1, at p.8. Here the Commissioners of Inland Revenue 
desired to depart from the practice, and the question was 
whether they were entitled so to depart, or whether they were 
so bound by law and could not do so, The case was rightly 
described as a test case. In his lordship’s opinion the case was 
concluded against the Commissioners by the decision in In re 
Cassel, supra. Kussell, J. (as he then was), would have held, 
apart froin authority, that the case came under s. 2, but was 
driven to the conclusion that he could not do so because of the 
decision in Earl Cowley v. Commissioners of Inland Revenue [1899] 
A.C. 198. What passed was not the capital set aside to meet 
the annuity, but the right to enjoy the annuity. In Ju ve Palmer 
[1916] 2 Ch. 391 the question between ss. 1 and 2 of the Act did 
not arise and the Inland Revenue was not represented. And 
see Christie v. Lord Advocate {1936} A.C. 569, where Lord Russell 
explained his decision in Jn ve Cassel, which, though in some 
respects an exceptional case, did not justify any departure from 
the principles laid down in the Cowley case, where it was plainly 
held that ss. 1 and 2 were mutually exclusive, and if s. 1 applied, 
s.2 did not. Ifa case was once brought within s, 1, the question 
whether in regard to the same annuity an interest had ceased 
under s. 2 did not arise. The argument here advanced for the 
Crown was considered and rejected by Russell, J., in Jn re Cassel. 
The choice in that case was the same as in the present case. 
Therefore, on the death of Viscount Fitzalan, estate duty 
became payable under s. 1 of the Act and only on the value of 
a continuing annuity for the life of his son, 

APPEARANCES: C. Fussell, K.C., and Hubert Rose (Nicholl, 
Manisty, Few & Co.) ; J. H. Stamp (Solicitor of Inland Revenue). 

(Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law.]} 


FIXING DATES FOR ACTIONS 
Romer, J. 18th October, 1949 


In a witness action which came before Romer, J., on the above 
date, counsel on both sides, when the case was called on, said 
that they had only received their papers on the day before. 

RoMER, J., said that the system of fixing dates for the hearing 
of actions was unworkable unless solicitors fully co-operated. 
The action had been in the list last term, but was taken out 
because of the illness of a witness, and a date in the present 
term fixed for it. The solicitors had had ample time to deliver 
briefs and to warn witnesses. It was really indefensible that 
solicitors should wholly disregard the directions of the Chancery 
judge, given to solicitors for the purpose of fixing those dates. 
No scheme of the kind could work unless solicitors co-operated 
diligently and efficiently. The result here was that counsel 
were placed in circumstances of great difficulty and this was 
calculated to bring about injustice to the lay clients. 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
FACTORIES: FENCE NOT IN POSITION 
Smith v. Morris Motors, Ltd. 


Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
19th October, 1949 

Case stated by Oxford justices. 

An electric power press in the defendant company’s factory 
was provided with an adequate guard which could be raised so 
as to be ineffective. One of the company’s workmen was carrying 
out an operation with the press with the guard in the raised 
position, which he found more convenient. In consequence the 
press came down on his hand, which had to be amputated, An 
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information was preferred against the company, charging them 
with contravention of s. 14 (1) of the Factories Act, 1937, in 
that the machine was not securely fenced, in consequence of 
which, as the workman had suffered injury, they were liable to a 
fine under s. 133. The company preferred an information against 
the workman under s. 137, alleging that he was the actual 
offender. The company contended that they had provided a 
guard in compliance with s. 14 (1), which subsection did not, as 
did s. 16, require that the guard should be kept constantly in 
position ; that their only offence, if any, was under s. 16; and 
that, as they had not been charged under that section, they had 
been prejudiced in their proceedings against the workman under 
s. 137. The justices accepted those contentions and dismissed 
the information, whereupon the occupiers withdrew their 
information against the workman. The prosecutor appealed. 

By s. 14 (1) of the Act of 1937, ‘‘ Every dangerous part of any 
machinery ... shall be securely fenced.” By s. 16, “ All 
fencing provided in pursuance of”’ s. 14 among other sections 
“shall be of substantial construction and constantly maintained 
and kept in position while the parts required to be fenced .. . 
are in motion or in use... ” 

Lorp Gopparp, C.J., said that the effect of s. 16 was not to 
create a separate offence, but to prescribe the kind of fence, and 
the circumstances relating to fencing, which constituted secure 
fencing. If an accident occurred to the operator of a dangerous 
machine and at that moment the fence or guard was not in 
position, then the offence of failing to fence securely under 
s. 14 (1) had been committed. As, at the time of the accident, 
the fence had not been “ maintained and kept in position ”’ as 
required by s. 16, there had been a failure by the company to 
fence the machine securely, and therefore a contravention of 
s. 14 (1). They had therefore been properly charged under that 
subsection, and the case must be remitted for determination on 
that basis. The point was, in effect, covered by Massey v. 
H. & P. Lingwood, Ltd. (1945), 89 Sov. J. 316, a decision of that 
court with which he (his lordship) agreed. 

CrooM-JOHNSON and Lynskey, JJ., agreed. 
Case remitted. 

APPEARANCES : B. J. M. MacKenna (The Solicitor, Ministry of 
Labour and National Service) ; Rodger Winn (Preston & Co., for 
Herbert & Gowers & Co., Oxford) ; E. V. Falk (W. H. Thompson). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Appeal allowed. 


DivisIONAL CouRT 
“DRUNK IN CHARGE”: “ SPECIAL REASONS ” 
Chapman v. O’Hagan 


Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
19th October, 1949 

Case stated by Essex justices. 

The defendant, a veterinary surgeon, pleaded guilty to being 
in charge of a motor car while under the influence of drink or 
drugs to such an extent as to be incapable of properly controlling 
it. Two days before he had been kicked in the leg by a horse. 
On the day in question, as the wound was inflamed and painful, 
he had taken M, & B. 693 and pheno-barbitone in the larger doses 
suitable for dogs as distinct from human beings. Not knowing 
that alcohol would have increased effect when taken after the 
drugs, he consumed during the evening his normal moderate 
quantity of whisky and beer. At 10.10 p.m. he was seen 
staggering near his car. At 10.55 p.m. he was seen sitting in the 
car, which had since 10.10 p.m. been driven across the road 
and was half on the footway with no lights on. The justices 
exercised their discretion not to disqualify the defendant from 
holding a driving licence, for the “special reason” that the drugs 
had rendered him more prone to the effects of alcohol and that 
he was unaware that they would have that effect. The prosecutor 
appealed. 

Lorp GopparpD, C.J., said that it was a borderline case. There 
was evidence on which the justices could exercise their discretion 
as they had. He (his lordship) would not have exercised it the 
same way. In the absence of any perverse finding on the justices’ 
part, however, the court would not reverse their decision, even 
though it did not agree with it. 

CroomM-JOHNSON, J., agreeing that the appeal should be 
dismissed, said that he had grave doubts about the matter, 
because the material time as at which the existence of a special 
reason should have been tested was not that at which the alcohol 
was consumed, but that at which the defendant was found in 
charge of the car, since the offence created by s. 15 of the Road 
Traffic Act, 1920, was that of being in charge of the car while 
under the influence, etc, 
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LYNSKEY, J., also agreeing, said that, as it was an essential 
ingredient of the offence that the defendant should be drunk 
when found in charge of the car, the justices were entitled to 
find that the particular circumstances in which the defendant 
came to be drunk constituted a special reason for not disqualifying 
him. Notwithstanding that special reason, however, the fact 
that the defendant had taken control of the car while under the 
influence of drink and drugs was an aggravating circumstance 
which he (his lordship), had he been trying the case, would have 
held to be sufficient to prevent the exercise of discretion in the 
defendant’s favour. Appeal dismissed. 


APPEARANCES: Cussen (Sharpe, Pritchard & Co., for Arthur 
Morgan, Chelmsford) ; G. Pollock (Griffinhoofe & Brewster, for 
Smith, Morton & Long, Halstead). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.]} 


DIVISIONAL COURT 
RED PETROL: SAMPLING PROCEDURE 
Spicer v. Clark 


Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
20th October, 1949 

Case stated by Hertford justices. 

An information was preferred under the Motor Spirit 
(Regulation) Act, 1948, alleging that the defendant, a taxi-cab 
proprietor, had in the tanks of five private motor cars a quantity 
of commercial petrol, contrary to s. 2 (1) of the Act. A police 
sergeant made a preliminary test with a chemical reagent of the 
petrol in one of the cars, which test indicated to him that there 
was commercial petrol in the tank. The officer then, in the 
presence of a servant of the defendant, who was for the time 
being in charge of the car, took a sample of the petrol in the 
tank. Later the same day the police sergeant, in the presence 
of the defendant, took samples of petrol from the tanks of the 
other four cars. The officer took each of the samples by 
syphoning petrol from the tank by means of a rubber tube into 
three medicine bottles in turn. The flow along the pipe from 
the tank to the medicine bottles was continuous and was not 
interrupted. On taking each sample he then and there marked 
and sealed up each of the three bottles, delivered one of them to 
the defendant or his servant, retained one for future comparison, 
and submitted the third to an authorised analyst. When the 
prosecutor sought to tender evidence of the results of the analysis, 
it was objected on behalf of the defendant that it was inadmissible 
in that s. 10 (3) of the Act of 1948 had not been complied with, as 
the police sergeant did not in fact take a sample and then and 
there divide it into three parts, but took three separate samples. 
It was contended for the prosecutor that the police sergeant had 
conformed to s. 10 (3) with regard to the taking of samples. The 
justices were of opinion that a single sample had not in fact been 
taken and then and there divided into three parts, but that in 
fact three separate samples were taken in three separate bottles. 
They therefore held that s. 10 (3) had not been complied with, and 
that consequently the result of the analysis of the contents of 
one of the bottles was not admissible as evidence. As they were 
further of opinion that the remaining evidence for the prosecution 
was not sufficient to convict, in that it merely amounted to proof 
that something was wrong with the petrol, the police sergeant 
not being an expert and being unable to explain the test which 
he had applied, they dismissed the information. The prosecutor 
appealed. 

Lorp GopparD, C.J., said that the police sergeant’s procedure 
seemed to him (his lordship) to be an exact compliance with 
s. 10 (3). The sample which he took was extracted from the bulk 
and was contained in three bottles. There was no necessity to 
put the whole sample into one bottle first, and then divide it up 
into three bottles. The portion drawn from the bulk was in fact 
divided into three portions. The case must accordingly go back 
to the justices to be heard, since they had rejected the evidence 
of the analyst. 

CRooM-JOHNSON, J., agreed. 

LYNSKEY, J., agreeing, said that if the sample had not been 
taken by means of a continuous flow, he would himself have 
taken the view that it was three samples which had been taken. 
The case should not be quoted as laying down that the police 
sergeant would have taken the sample of petrol properly if there 
had been any interruption of the flow. Appeal allowed. Case 
remitted for determination. 

APPEARANCES : Wingate-Saul (Treasury Solicitor) ; Fordham 
(Russell Jones & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 
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PROBATE, DIVORCE AND ADMIRALTY 
DESERTION: CHOICE OF MATRIMONIAL HOME 
Walter v. Walter 
Willmer, J. 21st October, 1949 

Wife’s petition for divorce. 

The wife alleged desertion. The husband made the same 
allegation in his answer, but by amendment alleged also adultery 
which the wife had disclosed in a discretion statement. On his 
discharge from the merchant service in 1941 because of ill health, 
the husband had obtained employment with a relative in 
Greenwich, as he thought that he would receive more sympathetic 
treatment than from a strange employer. The matrimonial 
home was in Enfield, where the wife was working as an insurance 
agent. The husband found the journey from Enfield too long 
and decided to live in Greenwich. His wife refused to join 
him there. The wife contended that the husband had no absolute 
right to dictate where the matrimonial home should be ; that asa 
skilled carpenter he could easily have obtained work in Enfield ; 
that all reasonable arguments pointed to Enfield, where they 
were settled and had their friends, as the place in which to live ; 
and that, as the husband had left the former matrimonial home, 
he was the deserter. The husband contended that it was reason- 
able for him to take the post in Greenwich ; that his wife could 
have obtained employment there ; and that, as she had refused 
his repeated requests to her to join him there, she, and not he, 
was guilty of desertion. 

WILLMER, J., said that it was plain from Dunn v. Dunn [1949] 
P. 98) that the husband had no absolute right to choose the 
matrimonial home. There the court had been concerned with the 
prayer of only one party. Denning, L.J., made it clear how 
he himself would have dealt with such a case as the present, 
saying that as each spouse had insisted on his own point 
of view the marriage had come to an end. The _ present 
marriage was one of two rather obstinate people who showed 
themselves signally incapable of living together. If the husband 
had been single it would have been perfectly reasonable to take 
the work in Greenwich. Equally, if the wife had had only herself 
to consider, she adopted a perfectly reasonable attitude in 
remaining in Enfield where she had her work, friends and relatives. 
Both concentrated on what was reasonable to themselves, and 
neither was prepared to give way a single inch Neither cared 
whether the result of their obstinacy was to bring about the final 
parting. Neither thought the marriage worth saving at the 
cost of personal convenience. The law recognised—and nowhere 
more than when desertion was alleged—-that marriage was an 
institution of give and take. This was a marriage of two people 
both of whom belonged to the “ taking ”’ rather than the “ giving ”’ 
class. Neither spouse had proved that the separation had been 
brought about by the fault of the other, and both parties therefore 
failed on the issue of desertion. Petition dismissed. Decree nist 
granted to the husband on the ground of adultery. 

APPEARANCES : Hawser (H. W. Pegden & Co.) ; John Latey 
(Prothero & Prothero). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
AUTREFOIS CONVICT: DEATH OF ASSAULTED WIFE 
R. v. Thomas 
Humphreys, Hilbery and Croom-Johnson, JJ. 31st August, 1949 

Appeal from conviction. 


In May, 1949, the appellant was convicted of feloniously 
wounding his wife with intent to murder her, and sentenced to 
seven years’ penal servitude. A month later the wife died of the 
wounds which her husband had inflicted on her. In July he was 
indicted for her murder. Devlin, J., rejected the plea of 
autrefois convict in bar to the indictment. The appellant was 
convicted of murder, and now appealed on the ground of the 
rejection of his plea. 

Humpureys, J., giving the judgment of the court, said that 
the crime of murder consisted in the felonious killing of another 
with malice. Plainly the appellant had not in May been 
convicted of anything which was substantially the same offence 
as that. The plea of autrefois convict in the strict sense therefore 
failed. Other points had, however, been taken, not depending 
on the plea of autrefois convict but of the same nature. The 
strongest case in the appellant’s favour was FP. v. Miles (1890), 
24 Q.B.D. 423, where a man who had been convicted of common 
assault was subsequently indicted on counts charging malicious 
wounding, inflicting grievous bodily harm and _ assault 
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causing actual bodily harm. The court upheld the plea of the 
appellant, which it regarded as an informal one of autrefois convict. 
All the judges considered that the evidence established that one 
offence only had been committed by the appellant, i.e., one and 
the same assault; but Hawkins, J., observed that it was not 
every summary conviction or acquittal for a common assault 
which would operate as a bar to an indictment for an offence in 
which the assault was an element. That was precisely the 
present case, for the assault on the deceased wife was an element 
in the charge of murder, the other element being her death. 
Hawkins, J., had gone on to say that it could hardly be contended 
that a previous conviction for a common assault could be pleaded 
in bar to an indictment for murder, though to prove the murder 
it might be essential to prove the assault adjudicated upon. 
That observation applied with equal force to the present case 
and was sufficient to dispose of it so far as it depended on 
autrefois convict. It was then contended that where s. 33 of the 
Interpretation Act, 1889, provided that a man “ shall not be 
liable to be punished twice for the same offence ’’ it meant for 
the same act. In the opinion of the court, that was not correct : 
it had never been the law that a person should not be liable to 
be punished twice for the same act; that was established in 
R. v. Morris (1867), 10 Cox C.C. 480. In the current edition of 
Archbold’s Criminal Pleading the author said of s. 33: “‘ Perhaps 
this enactment would have been clearer if for the word ‘ offence’ 
at the end had been substituted the words ‘ act or omission.’ ”’ 
If that passage bore the interpretation which counsel for the 
appellant sought to put on it, it was wrong. Lastly, it was 
submitted that, as it was a recognised rule that, not only could a 
person not be indicted for an offence of which he had already 
been convicted or acquitted, but he could not be indicted for an 
offence on which he had been in peril on the former occasion, 
though not convicted or acquitted, therefore the appellant, 
having already been convicted of wounding with intent to 
murder, could have been convicted on the subsequent murder 
indictment of that same offence. For that novel proposition 
counsel could quote no authority: in the absence of permission 
given by statute, or in very rare cases by the common law, the 
jury were not allowed to find the accused person guilty of some 
lesser or different crime while acquitting him on the actual 
charge in the indictment ; and no one had ever suggested that 
there was any rule by which a jury on a charge of murder could 
find the accused person guilty of the statutory felony of wounding 
with intent tomurder. &. v. White [1910] 2 K.B, 124 had nothing 
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HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read the First Time :— 
Auxiliary and Reserve Forces Bill [H.C.] [25th October. 


Aberdeen Harbour Order Confirmation Bill (H.C. 
{25th October. 


” 


Read the Second Time : 
Patents Bill [H.L.] 
Registered Designs Bill [H.L.] 
Overseas Resources Development Bill [H.C.] 
(27th October. 


(25th October. 
25th October. 


Read the Third Time :— 


Docking and Nicking of Horses Bill [H.C.] [26th October. 


In Committee : 

Justices of the Peace Bill [H.L.] {26th October. 

Law Reform (Miscellaneous Provisions) Bill [H.C.] 

[27th October. 
B. DEBATES 

On the Committee Stage of the Law Reform (Miscellaneous 
Provisions) Bill Lorp LLEWELLIN first moved an amendment to 
cl. 1 designed to confer on the High Court and the Court of 
Session jurisdiction in proceedings for a decree of presumption 
of death and dissolution of marriage where the wife petitioner 
had been resident for three years in England or Scotland, as 
the case might be. LorbD MERRIMAN considered this a thoroughly 
sound amendment and it was agreed to. 

A second amendment moved by Lorp LLEWELLIN, and 
heartily welcomed by Lorps MERRIMAN and JowitTT, provides 
that where a marriage is annulled the children shall no longer 
become illegitimate if they would have remained legitimate 
had the marriage been dissolved instead of annulled. With 


regard to cl. 5 of the Bill (Power to vary orders for maintenance 
in the event of remarriage), LokD LLEWELLIN moved that in 
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to do with autrefois convict or acquit. R. v. Tonks [1916] 1 K.B. 
443 showed that Devlin, J.’s direction that the jury must either 
convict of murder or find a verdict of not guilty was correct. 
Appeal dismissed. 

APPEARANCES: Paget, K.C., L. L. Rose and T. R. Heald (The 
Registrar, Court of Criminal Appeal) ; Anthony Hawke and Bass 
(Divector of Public Prosecutions). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CORRECTIVE TRAINING: NOTICE OF PREVIOUS 
CONVICTIONS 
R. v. Allen 
Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
13th October, 1949 

Appeal against sentence. 

The appellant pleaded guilty at Plymouth Quarter Sessions 
to a charge of housebreaking, and was sentenced to four years’ 
corrective training. He appealed against sentence on the ground 
of non-compliance with s., 23 (1) of the Criminal Justice Act, 
1948, which requires that, before a sentence of corrective training 
or preventive detention can be passed on a prisoner, notice shall 
be served on him, three days before the trial, of the intention to 
prove previous convictions, and that he shall be asked whether 
he admits the convictions. 

Lorp Gopparp, C.J., giving the judgment of the court, said 
that the prisoner had an extremely bad record. One or two 
cases had come before the court in which due regard had not been 
paid to the requirements of s. 23 (1). The judges of the King’s 
Bench Division had accordingly resolved that, although it was 
not necessary in point of law that indictments should contain 
any averments with regard to previous convictions, it was 
desirable that in future they should do so. If the indictment 
contained that averment the result would be that the clerk of 
the court would put it to the prisoner, which would probably direct 
the attention of the court pointedly to the requirements of the 
section. Here they had not been observed, therefore the sentence 
of corrective training could not stand. The court did not, 
however, see why, in taking that course, it should reduce the 
term. The sentence would accordingly be changed to one of 
four years’ imprisonment. Sentence varied. 

APPEARANCES: Baerlein (Registrar, Court of Criminal Appeal). 
The Crown was not represented. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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respect to orders made before the Act commenced no regard 
should be paid to changes of circumstances occurring before 
that date. There were, he said, a few cases in which women 
who had been given secured maintenance subsequently remarried 
wealthy men, and it was then just for the court to have power 
to remedy any injustice. Lord Merriman had objected to the 
reopening of orders made before the Act commenced, and the 
present amendment was offered as a compromise. 

Lord MERRIMAN resisted this amendment. He objected to 
the reopening of trusts on the basis of which a great number of 
women were regulating their lives. Secured provision was almost 
always one-third of the total provision, the balance being limited 
to joint lives. The total sum was reduced because of the 
advantage to a wife of having a part of her maintenance per- 
manently secured. It was said that she might inherit a fortune 
or win a football pool and that that justified the ripping up of 
settled trusts. The other two-thirds was always liable to be 
altered, but the Senior Registrar, who had consulted his 
colleagues, informed him that they had never had a case in which 
it had been necessary in the interests of justice to go further 
than cancelling the whole of the unsettled money. He did not 
want to see the clause deleted, but merely to restrict its operation 
to orders made after the commencement of the Act. 

The Lorp CHANCELLOR could not agree with Lord Merriman. 
If these orders were to be inviolable, then they should be inviolable 
whether made before or after the Act. He could conceive of 
circumstances where a judge might quite properly wish to vary 
an order made before the Act. He suggested that Lord Llewellin 
should withdraw his amendment so that there could be further 
consideration. Lorp LLEWELLIN, in agreeing to this, said he 
did not think the provision would cause a spate of cases. If 
registrars turned down all but the most exceptional cases, the 
costs involved would deter the unexceptional cases. LorD 
MERRIMAN Said that if Lord Llewellin would put down an amend- 
ment that only in exceptional cases should existing settlements 
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be reopened, then he would not move an amendment of his 
own, 

LokbD MERRIMAN welcomed an amendment to cl. 6 which 
will permit spouses to give evidence of non-access in any 
proceedings, and not merely in divorce or nullity proceedings, as 
the clause originally stood. The Lorb CHANCELLOR, in accepting 
the amendment, pointed out that the rule was one of general 
application ard in Fussell v. Russell the House of Lords had 
merely applied it to divorce proceedings, and that by a majority 
of only one. 

A final amendment moved by the Lorp CHANCELLOR, and 
agreed to, provides for an amendment to s. 148 (3) of the Lunacy 
Act, 1890, and provides that neither the charge created by that 
subsection nor any payment made by virtue thereof shall cause 
any interest of a patient to fail or determine or be prevented 
from recommencing. It was frequently necessary to appoint a 
receiver of a lunatic’s property, and the subsection provided for 
a charge on his property to pay the receiver for his services. 
In 1946 in Re Custance’s Settlement, Mr. Justice Cohen, as he 
then was, had held that such a charge would cause a forfeiture 
of the interest of a patient in a protected life interest under a 
discretionary trust. He had _ discussed the matter with 
Lord Justice Cohen and Mr, Justice Vaisey, and this new provision 
was the result. {27th October. 


When the Committee Stage of the Justices of the Peace Bill 
was resumed, Lokb GODDARD said he assumed that boroughs 
with 50,000 inhabitants would retain their borough commissions 
whether they had quarter sessions or not, but were the county 
commissions to retain their county commissions whether they had 
50,000 inhabitants or not, whether they had quarter sessions or 
not, or only if they had over 50,000 people ? It had been pointed 
out that the justices of those boroughs whose commissions would 
disappear would become justices of the county sitting in the 
petty sessional division in which the borough happened to be 
situated. It would always be possible for these borough justices 
to swamp the county justices sitting in the same division. 
Another objection was that if the proposals were accepted, there 
would be two different tribunals acting as appeal tribunal from 
the same court, i.e., the recorder and the county quarter sessions. 

The function of borough quarter sessions was to hear appeals 
from the borough magistrates. If a large number of recorders 
were abolished, their appeals would overload the county quarter 
sessions. He did not support the appointment of county 
recorders, for that would make them sole judges, but they should 
be appointed paid chairmen to sit with county justices and 
preside. 

He had come to the conclusion that borough commissions 
should be abolished if the population were below 25,000. In 
smaller boroughs there was the problem of drawing juries from a 
very small panel. There were certain ancient boroughs, however, 
whose continued existence might be made to depend on the 
decision of a specially appointed committee. 

LORD SCHUSTER said that the aim of the Roche Committee 
had been, first, to fix a minimum number so that the Lord Chan- 
cellor would get an advisory committee in which he could have 
confidence, and secondly, to enhance the position of the justices’ 
clerk by giving him sufficient work to enable private practice 
to be dispensed with. It was a waste for a town of three or 
four thousand people to have a recorder, and in the smaller 
boroughs the justices did not sit sufficiently often to “ keep their 
hands in,”’ 

Viscount TEMPLEWooD thought the figure of 10,000 for 
recorders was too low. He preferred to take the figure of the 
Roche Committee—25,000 for both recorders and separate 
borough commissions. Lorb CALVERLEY instanced a case in 
which a boy was detained in prison waiting for the recorder to 
sit at quarter sessions, and the recorder was waiting until he 
got some more cases together. Clearly such a small recordership 
should be abolished. He supported the suggestion that barristers 
should be appointed as paid chairmen. Lorp RocuE suggested 
that 50,000 should be the ruling figure for commissions, but 
boroughs of 25,000 or over which already had commissions 
and quarter sessions should retain both. This suggestion was 
acceptable to the Lokp CHANCELLOR and he suggested that the 
matter be left so that a provision on those lines could be intro- 
duced at a later stage. Lorb Gopbarpb also agreed, and 
Lord Llewellin’s amendment was withdrawn, Lorp JowiTT 
pointing out that a town of under 25,000 would lose its recorder 
unless he were given some latitude to reprieve those recorders 
who seemed to be plaving a useful part in the administration 
of justice. [25th October. 
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HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read the Virst ‘Time :— 
Profits Tax Bill [H.C.] 28th October. 
To increase the profits tax payable on distributed profits and 
sums treated as such. 


Read the Second Time :— 
Coal Industry (No. 2) Bill [H.C.] {25th Octobe 
Expiring Laws Continuance (No. 2) Bill [H.C.] 
28th October. 


To continue certain expiring laws. 


Read the Third Time :-— 
Auxiliary and Reserve Forces Bill [H.C.] 
Civil Aviation Bill [H.L.] {28th Octobe 
Coast Protection Bill [H.L.] 25th Octobe 
House of Commons (Redistribution of Seats) Bill [H.L.] 
(28th Octobe 
28th Octobe 
28th Octobe 


{24th October. 


Representation of the People Bill [H.L.] 
Telegraph Bill [H.C.] 


In Committee :— 


Nurses Bill [H.L.] 2sth Octobe 


B. QUESTIONS 
Mr. D. Jones asked the Attorney-General whether he was 
aware that The Law Society were declining to accept applications 
for posts as area secretaries under the Legal Aid and Advice 
Act from duly qualified solicitors simply because they were 
not members of The Law Society, and whether he would take 
steps to see that every technically qualified person was_per- 
mitted to submit an application and have it duly considered 
for these posts which were in the main remunerated from public 
funds. In reply, the SoLiciroR-GENERAL said that the respon- 
sibility for formulating and administering the relevant part of 
the Legal Aid Scheme was placed by the Act upon The Law 
Society, which exercised its functions under the general guidance 
of the Lord Chancellor, who was of the opinion that the manner 
in which The Law Society filled these particular appointments 
was one for the discretion of The Law Society, and it would not 
be appropriate for him to intervene. 24th October. 
Mrs. BrAppock asked what arrangements were being made 
to safeguard and transfer pension rights of local government 
officers who might be appointed to positions under the Legal 
Aid and Advice Act, 1949, Sir FRANK Soskicr replied that such 
officers were in the same position as all other such officers who 
left employment in a local authority to take up other employ- 
ment, except when rules made under s. 2 of the Superannuation 
(Miscellaneous Provisions) Act, 1948, provided in relation to any 
particular officer for transfer value and other payments out 
of the superannuation funds to which they had contributed. 
No such rules at present applied to the officers in question not 
had any representations been received from the local authorities 
or any other interested body requesting that the rules be 
extended to include them. 24th October. 
Sir FRANK SOSKICE stated that he was not yet in a position 
to say when the final report of the Leasehold Committee could 
be expected. 24th October. 
Mr. SILKIN stated that the concession under Circular 62, 
whereby the collection of development charge, normally payable 
before building operations are carried out, is suspended in the 
case of certain houses provided for agricultural workers, did 
not extend to houses for farmers or for their bailiffs or managers. 
{25th October. 


STATUTORY INSTRUMENTS 

Avon and Dorset River Board Area Order, 1949. (5.1. 1949 
No. 1959.) 

Bread (Amendment No. 3) Order, 1949, (5.1. 1949 No, 1944.) 

Bristol Avon River Board Area Order, 1949, (5.1. 1949 
No. 1960.) 

Coffee (Amendment) Order, 1949. (S.1. 1949 No. 1962.) 

Control of Narrow and other Fabrics (Revocation) Order, 
1949, (S.I. 1949 No. 1958.) 

County Council of the County of Sunderland (Caen Burn) 
Water Order, 1949. (S.I. 1949 No. 1947 (S. 137).) 

Curtain Cloth (Utility) (Amendment No. 3) Order, 1949, 
(S.I. 1949 No. 1925.) 

Cutlery, Spoons and_ Forks 
(S.I. 1949 No, 1923.) 


(Revocation) Order, 1949, 
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Electricity Transmission) (Transfer) 
Order, 1949. 
Feeding Stuffs (Prices) 
(S.I. 1949 No. 1963.) 
Fish (Supplies to Catering Establishments) (Revocation) Order, 

1949, (S.I. 1949 No. 1935.) 
Handicapped Pupils and School Health Service 
Regulations No. 2, 1949. (S.1. 1949 No. 1933.) 
Household Textiles (Marking and Manufacturers’ Prices) 
(Amendment No. 2) Order, 1949. (S.[. 1949 No, 1926.) 
Import Duties (rawback) (No. 12) Order, 1949. (S.1. 1949 
No. 1953.) 

Kent Kiver Board Area Order, 1949. 

Knitted Goods (Manufacture 
(S.1. 1949 No, 1927.) 

Macaroni and 
No, 1943.) 

Marking of Preserved Eggs (Ingland and Wales) Suspension 
Order, 1949. (S.1. 1949 No. 1950.) 

Motor Spirit (Amendment) (No. 2) 
(S.I. 1949 No. 1973.) 
As to these Regulations, see below. 

National Health Service (Medical  l’ractices 
Amendment No. 2 (Scotland) Regulations, 1949, 
No. 1946 (S. 136).) 

Petroleum-Spirit (Conveyance) Kegulations, 1949. 
No, 1949.) 

Public Health (Infectious Diseases) (Scotland) 
Kegulations, 1949, (S.1. 1949 No, 1945 (S. 135).) 

Returning Officers’ Expenses (I¢ngland and Wales) Kegulations, 
1949, (S.1. 1949 No. 1965.) 


(Dundee — Abernethy 
(S.I. 1949 No. 1952.) 
(Amendment 1949, 


No. 3) Order, 


Amending 


(S.1. 1949 No. 1961.) 


and Supply) Order, 1949. 


Similar Products Order, 1949, (S.1. 1949 


Kegulations, 1949. 


Compensation) 
(S.I. 1949 
(S.I. 1949 


Amendment 
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Returning Officers’ Expenses (Scotland) Regulations, 1949, 
(S.I. 1949 No. 1966.) 

South Staffordshire Water 
No. 1969.) 

Stopping up of Highways (Hampshire) (No. 4) Order, 1949. 
(S.I. 1949 No. 1957.) 

Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 3) Order, 1949. (5.1. 1949 No, 1930.) 

Utility Cloth and Utility Household ‘Textiles (Maximum Prices) 
(Amendment No. 3) Order, 1949. ($.1. 1949 No. 1920.) 

Whaling Industry (Ship) Regulations, 1949. (5.1. 
No. 1948.) 

Woven Cloth (Cotton, Rayon and Linen) (Amendment No. 9) 
Order, 1949, (S.I. 1949 No, 1940.) 


PARLIAMENTARY PUBLICATIONS 


Expiring Laws Continuance (No. 2) Bill (House of Commons 

Bills, Session 1948-9, No, 191). 

The measures of interest to practitioners which will be con- 
tinued by this Bill are: the Furnished Houses (Rent Control) 
Act, 1946; the Prevention of Violence (Temporary Provisions) 
Act, 1939; the Aliens Restriction (Amendment) Act, 1919; 
and s. 1 of the Road Traffic Act, 1934. 


NON-PARLIAMENTARY PUBLICATIONS 


Ministry of Town and Country Planning. Bulletin of Selected 

Appeal Decisions, No. VI. 

Among the decisions herein reported is one holding that the 
parking of a motor car in a front garden does not require planning 
permission, and if the car is used only for domestic purposes 
the only objection which could arise would be in respect of access. 
The council had contended that such parking was detrimental 
to the amenities, but the appeal was allowed. 


(No. 2) Order, 1949, (S.I. 1949 
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NOTES AND NEWS 


Honours and Appointments 


Mr. CHARLES IVLETCHER, at present deputy clerk for the 
Manchester County Petty Sessional Division, has been appointed 
magistrates’ clerk at South Shields. 


Mr. LionreL KAYE, assistant solicitor to Bromley Corporation, 
has been appointed deputy town clerk of the borough. Mr. Kaye 
did not take up his previously announced appointment (ante, 
p. 542) with the Orpington Urban District Council. 


Mr. RK. T. Outen, Master of the Worshipful Company of 
Solicitors of the City of London, has been appointed deputy 
chairman of the Fairey Aviation Company. 

Mr. Grorce A. RICHARDs, secretary and librarian to the 
Incorporated Law Society of Liverpool and vice-chairman of 
the Licensing Committee of Liverpool City Justices, has been 
elected chairman of that committee. 


Personal Notes 

sir Alan Gillett, immediate Past-President of The Law Society, 
and Lady Gillett have left for South Africa. They are expected 
to return at the end of January next. 

Mr. D. A. Skinner, who captained Derbyshire at cricket last 
season, has resigned the position for business reasons. Since 
passing his finals this year he has been with Messrs. Taylor, 
Simpson and Mosley, of Derby. 

Mr. A. Randle Thomas, J.P., of Trevean, Helston, who is 
Cornwall’s oldest solicitor, has received many congratulations 
on the celebration of his ninetieth birthday. Mr. Thomas, who 
was admitted in 1883, is still in practice as senior principal 
of Messrs. Randle Thomas and Thomas, of Helston. 


Miscellaneous 


The Motor Spirit Regulations, 1948, name diphenylamine as 
the ingredient which, when added to any motor spirit, makes it 
commercial spirit for the purpose of the Motor Spirit (Regulation) 
Act, 1948. The Minister of Fuel and Power has now made the 
Motor Spirit (Amendment) (No, 2) Regulations, 1949 (S.I. 1949 
No. 1973), which make it clear that for the purpose of the Act, 
the expression “ diphenylamine ’’ comprises not only the parent 
chemical diphenylamine, but also compounds of the same basic 
structure closely allied to it. The new regulations came into 
operation on 28th October. 


SOCIETIES 
the 179th anniversary of the BristoL INCORPORATED LAw 
Society was celebrated on 25th October at a dinner attended 
by many Bristol barristers and solicitors. Among those present 
were the Lord Mayor, Alderman Percy W. Cann, and _ the 
kecorder, Mr. G. D. Roberts, K.C. 


The UNION SociETY OF LONDON, which meets in the Common 
Room, Gray’s Inn, at 8 p.m., announces the following subjects 
for debate in November, 1949 ;— 

Wednesday, 9th November: ‘“ That this country’s member- 
ship of a European federal union is incompatible with the 
continued existence of the British Commonwealth.” (At this 
meeting a motion will be proposed to amend the Rules of the 
Society so as to provide for an annual subscription.) Wednesday, 
loth November: ‘‘ That this House considers that a Liberal 
victory at the next General Election offers the best hope of 
economic recovery ’’; Wednesday, 23rd November: ‘ That 
the Right Koad for Britain is the wrong road.’’ 


The motion that ‘‘ the rules relating to the Law of Evidence 
are too strict’’ was debated by the UniTED LAw Society at 
their meeting in Gray’s Inn Common Room, on Monday, 
24th October, 1949. In support of the motion Mr, J. N. Collins 
regaled the house with readings from Blackstone’s Commentaries, 
Best, Cockle and Taylor. The chief objects of his attack on 
the present rules was in relation to dying declarations, docu- 
mentary evidence, the rule in Russell v. Russell and the inability 
of the court to conduct its own investigation of the facts. 
Mr. A. Garfitt responded for the opposition by further readings 
from Blackstone and from Hollands Jurisprudence in support 
of the best evidence rule which is safeguarded by the present 
rules. There also spoke Messrs. Blackford, E. D, Smith, Keeting 
and S$. E. Redfern. The motion was carried by three votes to 
two with an unusually large number of abstentions from voting. 
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